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RESERVED JUDGMENT OF JUDGE P R CONNELL  
[Application for Extended Supervision Order] 

 

[1] The defendant is the subject of an application for an Extended Supervision 

Order, based on the assessment that he is at 'high risk' of further sexual offending.  

A full 10 year term is sought by the Department of Corrections.  

[2] The application is opposed.  

[3] Under s 107I(2) of the Parole Act 2002, the Court may grant an extended 

supervision order if satisfied that the offender has, or has had, a pervasive pattern of 

serious sexual or violent offending and either or both of the following apply: 

(a) There is a high risk that the offender will in future commit a relevant 

sexual offence; 



 

 

(b) There is a very high risk that the offender will in future commit a 

relevant violent offence. 

[4] Section 107IAA of the Parole Act specifies the pre-requisites for a 

determination of the level of risk sufficient to justify the making of an ESO: 

107IAA    Matters court must be satisfied of when assessing risk 

(1) A court may determine that there is a high risk that an eligible offender 
will commit a relevant sexual offence only if it is satisfied that the 
offender— 

(a) displays an intense drive, desire, or urge to commit a relevant 
sexual offence; and 

(b) has a predilection or proclivity for serious sexual offending; and 

(c) has limited self-regulatory capacity; and 

(d) displays either or both of the following: 

(i) a lack of acceptance of responsibility or remorse for past 
offending: 

(ii) an absence of understanding for or concern about the impact 
of his or her sexual offending on actual or potential victims. 

(2) A court may determine that there is a very high risk that an eligible 
offender will commit a relevant violent offence only if it is satisfied 
that the offender— 

(a) has a severe disturbance in behavioural functioning established by 
evidence of each of the following characteristics: 

(i) intense drive, desires, or urges to commit acts of violence; 
and 

(ii) extreme aggressive volatility; and 

(iii) persistent harbouring of vengeful intentions towards 1 or 
more other persons; and 

(b) either— 

(i) displays behavioural evidence of clear and long-term 
planning of serious violent offences to meet a premeditated 
goal; or 

(ii) has limited self-regulatory capacity; and 

(c) displays an absence of understanding for or concern about the 
impact of his or her violence on actual or potential victims. 



 

 

[5] On behalf of the defendant, Ms Cameron submits: 

[6] The statutory test for assessment of whether the defendant is at high risk of 

sexual reoffending is not met in this case, as the health assessor's report indicates 

that:  

(a) The defendant does not display an intense drive, desire, or urge to 

commit a relevant sexual offence; 

(b) The defendant accepts responsibility for his offending and is 

remorseful; 

(c) The defendant has victim empathy – he has understanding and 

concern about the impact of sexual offending.  

Background  

[7] The defendant is aged 29 years old.  

[8] In 2010 the defendant pleaded guilty to an array of largely opportunistic 

indecencies committed against six younger female [details deleted] over 

approximately six years, being:  
 

(a) Assault with intent to commit sexual violation;  

(b) Indecent assault female < 12 x 7;  

(c) Indecent act girl < 12;  

(d) Indecent assault female 12 -16 x 2. 

[9] On 18 August 2010 the defendant received a total term of six years 

imprisonment in the Tauranga District Court for the 13 offences, with the lead 

offence at sentencing being the assault with intent to commit sexual violation.  



 

 

[10] Whilst in custody the defendant underwent treatment for sexual offending 

which saw his overall general risk of re-offending decrease from very high to high. 

[11] The defendant was released from Auckland Prison on 9 September 2015.  He 

was amenable to recall until 7 January 2016.  Special and standard release conditions 

were imposed, expiring on 6 July 2016. 

[12] Since 6 July 2016 the defendant has been subject to an interim ESO imposed 

by consent, pending the determination of the present application for an ESO and 

without prejudice to any opposition to the substantive application. 

[13] The defendant breached the rules of his supported accommodation when on 

two occasions two women were found in his room. His explanation for that was 

rejected and he was evicted.  He continued to visit the place of accommodation but 

was later trespassed because of his nuisance type behaviour where he was considered 

to be suffering from a problem of not respecting social norms and boundaries.  

During his release it has been reported that he is still highly reliant on support of 

others.  He has expressed to the health assessment report writer no desire for sex but 

the author of that report regarded that as Mr Mohi’s minimisation, which is 

consistent with a similar trait noted previously, whereby Mr Mohi was overly 

positive when self reporting.  In his updated report, Dr Bartle registered clinical 

psychologist, the conclusion reached was that Mr Mohi had not yet demonstrated the 

self regulatory capacity that would allow him to manage situations of deviant arousal 

and victim access, and appears to be reliant on professional support and monitoring 

to avoid placing himself in high risk situations.  The report also concluded that  

Mr Mohi was a high risk by way of engaging in relevant offending within ten years 

of his release.  The psychologist found no evidence of change in Mr Mohi’s 

acceptance of responsibility and remorse.  That was expressed by the psychologist in 

his first report and considered to remain relevant for the second updated report. In 

conclusion, Mr Mohi was considered to remain at high risk of committing a relevant 

sexual offence, although the psychologist accepted he had shown evidence of change 

in positive motivation in several areas highlighted in the first assessment by  

Dr Bartle on 2 October 2015.   



 

 

[14] Ms Cameron submits what the psychologist has written in paragraph 20 of 

the updated report for the Court’s consideration.  That relates to the conclusion that 

Mr Mohi is considered to show strong drive for sexual activity, however strong 

drive, desire or urge to commit a relevant offence was not considered to be 

demonstrated, as well as the fact that the report indicates that by and large Mr Mohi 

has complied with release conditions.  On his behalf she points to the fact that he 

underwent a Te Piriti programme for nine months from December 2013 to November 

2014, and engaged well.  On his behalf counsel accepts the various psychological 

assessments made as to the risk of re-imprisonment within certain periods of time for 

further offending.  She acknowledges the defendant’s predilection or proclivity for 

serious sexual offending, the defendant’s lack of insight into compulsivity and 

arousal and the fact that reoffending will most likely be against female children or 

adolescent known to him and possibly related to him.  Ms Cameron also asks the 

Court to consider the defendant’s acceptance of responsibility and remorse for past 

offending. 

[15] The defence notes that the test has originally been articulated by the Court as 

depending “on the risk of relevant offending being both real, ongoing and one that 

cannot sensibly be ignored having regard to the nature and gravity of the likely –

reoffending.”1

[16] The defence submits, as noted by Heath J in Chief Executive Department of 

Corrections v Wrigley, that the test for making an extended supervision order has 

been elevated since 2014. As such, the health assessor’s report must address the 

more onerous criteria passed in 2014, as well as whether there is a high risk of the 

offender committing a relevant sexual offence in the future.  

 

[17] In effect, the defence is arguing that the threshold has changed from “an 

offender’s ability to control his sexual impulses and the nature of any likely further 

sexual offending to inter alia, ‘display of an intense drive, desire, or urge to commit 

a sexual offence’ and a ‘predilection or proclivity for serious sexual offending’.  

                                                 
1 R v Peta (2007) 22 CRNZ 925 at [8].  



 

 

[18] Unless the Court is satisfied that each of the new onerous traits and 

behavioural characteristics set out in (a) to (d) of s 107IAA of the Parole Act 2002 

have been met, an extended supervision order cannot be made.  

[19] The defence’s position is, essentially, that while the defendant remains at a 

high risk of re-offending, he no longer meets three of the relevant traits needed for an 

ESO to be made due to gains he had made through treatment while in custody.  

[20] If the Court rejects such an approach, the defence submits an ESO for a term 

of less than 10 years would be sought, with discount for time spent on an interim 

order.  

The Crown’s position 

[21] The Crown submits that the decision of Chief Executive Department of 

Corrections v Alinizi [2016] NZCA 468 effectively answers the defence’s 

submissions.  

[22] The Crown submits that Alinizi notes that “display” in s 107IAA does not 

mean at the present time only, but rather must mean “past and present”.  

[23] Since the defendant has in the past displayed the traits necessary and there is 

nothing to suggest this has not subsisted, the Court can be satisfied with s 107IAA 

and therefore an ESO can be granted.  

Chief Executive Department of Corrections v Alinizi [2016] NZCA 468 

[24] The appeal was concerned with the word “displays” in s 107IAA of the 

Parole Act.  

[25] In the High Court, Gilbert J dismissed an application for an ESO because A 

did not currently display an intense drive, desire or urge to commit a relevant sexual 

offence and therefore s 107IAA(1) was not met.  



 

 

[26] The Court of Appeal began their assessment by noting that the meaning of 

“display” will depend on the context of its usage.2 In the case of s 107IAA, display 

must be given a wider meaning, otherwise a defendant who refuses to self-report or 

who is in a “closed environment” and has no opportunity to “display” any of the 

criteria would make the provision useless.3

[27] The Court considered that “display” is “intended to convey that the relevant 

traits and behavioural characteristics must be currently possessed by the offender.”

 

4 

However, it does not require an external manifestation at the time of the application.5

[28] This definition is to ensure that someone who does not engage with the 

assessment process could ensure that any application was unsuccessful.

 

6

[29] The Court noted that s 107IAA(1)(a) is likely satisfied where “there is 

nothing to suggest that such a trait formerly present, no longer subsists.”

  

7   The 

Court provides an example of an offender who denies the offending he was 

convicted for and has refused treatment to discuss sexual offending.8

Conclusion on Alinizi Case 

 

[30] On my reading of this decision, section 107IAA(1)(a) is likely to be 

considered met, under the Alinizi case, if the defendant had previously displayed the 

trait and there is nothing to suggest a change has occurred.  On the face of things  

Dr Bartle’s report would indicate some change and in that way, I am not certain that 

the current situation before me and those circumstances of Alinizi are necessarily 

analogous.  To assess change in these circumstances is a very difficult exercise and 

essentially the Court can only adopt the view that change is occurring but by no 

means can be satisfied there has been change that could readily lead to a conclusion 

that the defendant does not display an intense drive, desire, or urge to commit a 

relevant sexual offence at the present time.  There are other aspects of Dr Bartle’s 
                                                 
2 At [21].  
3 At [24].  
4 At [26].  
5 At [27].  
6 At [28].  
7 At [36].  
8 At [36].  



 

 

report that go against a finding in support of Mr Mohi if the meaning given to a word 

“display” is adopted from the Alinizi case.  I expand on that in this way. 

[31] The first factor under s 107IAA is that the defendant “displays an intense 

drive, desire or urge to commit a relevant sexual offence”.  

[32] A report in 2015 notes that this intense drive has not been demonstrated.  The 

2016 report notes that the defendant “shows strong drive for sexual activity”, but that 

a “strong drive, desire or urge to commit a relevant offence was not considered to be 

demonstrated.”  

[33] The second factor is the defendant’s “predilection or proclivity for serious 

sexual offending.”  The 2016 report notes that this predilection or proclivity has been 

said to be present in the 2015 report and that assessment remains relevant.  

[34] The third factor is concerned with “limited self-regulatory capacity”. The 

2016 report notes that the defendant’s behaviour since release is “consistent with a 

lack of self regulatory capacity”.  A recent demonstration of this lack of self 

regulatory capacity was Mr Mohi’s recent appearance before me for breaching his 

terms of bail and therefore also breaching his terms of the interim extended 

supervision order.  There has been no repeat sexual offending but there has been a 

disregard of a curfew condition.  That is disturbing given the fact that Mr Mohi 

awaits the decision of this Court on this matter. 

[35] The final factor is concerned either with a lack of acceptance of responsibility 

or remorse, or an absence of understanding of the impact his actions caused to the 

victims.  

[36] The 2015 report noted that the defendant is remorseful and accepts 

responsibility for those offences he accepted occurred, however he denied other 

offences. The 2016 report noted that the defendant expressed remorse and regret 

without prompting and therefore considers the earlier report still relevant.  



 

 

[37] The 2016 report notes that the original assessment that the defendant 

expressed understanding and concern about the impact of his offending is still 

relevant. 

Conclusion  

[38] The key factor here would appear to be s 107IAA(1)(a) which requires there 

to be a display of a “strong drive, desire or urge to commit a relevant offence was not 

considered to be demonstrated.” 

[39] Adopting Alizini and its rationale, I consider subsection (b) and (c) have been 

met. There is a question around (d), however, because the defendant denied some of 

the offending while accepting others, to my mind that is enough to open the door.  

[40] Essentially, the evidence of the health assessment report would tend to 

suggest that the defendant does not meet subsection (a).  

[41] The Crown’s argument is that the Court can go beyond what the health 

assessors have said. The defendant showed a strong drive, etc when committing the 

initial offence.  The Court can consider that past behaviour as indicative of (a) being 

met.  The Crown uses Alinizi to that effect.  

[42] The Crown is correct that the Court can consider a previous strong drive as 

still existing if there is nothing to suggest that it has subsisted.  

[43] Alizini was something of a different factual situation to the present case.  In 

that case the defendant had previously displayed a strong drive and then refused to 

self-report or engage with health assessors. The Court concluded that the defendant 

previously had shown the strong drive and there was nothing to suggest that this 

drive had disappeared.   Bearing in mind the psychologist’s comments about over-

reporting and the test results showing a high risk of reoffending, I am not able to 

come to a conclusion that, within the meaning given to it, the defendant does not  

 

 



 

 

display a “strong drive, desire or urge to commit a relevant offence”.  Outwardly I 

accept Mr Mohi does not demonstrate that, but on the Court of Appeal’s reasoning, 

there is insufficient to displace the effect of that section of the Act. 

[44] I grant the application but acknowledge the positive steps taken by Mr Mohi 

to the extent that I do not allow a ten year extended supervision order, but will 

confine it to a five year term. 

 

 
 
 
 
P R Connell 
District Court Judge 


	RESERVED JUDGMENT OF JUDGE P R CONNELL 
	[Application for Extended Supervision Order]

