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Introduction 

[1] Rentokil Initial Limited has pleaded guilty to a charge that between 

31 January 2008 and 16 March 2015, at [suppressed], being an employer, failed to 

take all practicable steps to ensure the safety of its employee, namely [suppressed], 

while at work, in that it failed to take all practicable steps to ensure that he was not 

exposed to the risk of contracting Hepatitis B. 



 

 

[2] This charge was brought by WorkSafe New Zealand under ss 6 and 50(1)(a) 

of the Health and Safety and Employment Act 1992 for which the maximum penalty 

is a fine not exceeding $250,000. 

[3] The first appearance on this charge was 11 November 2015.  Initially the 

charge was defended and a Judge Alone trial was set down for 13 June 2016.  A 

guilty plea was entered to the charge on 31 May 2016. 

[4] The sentencing hearing was conducted on 8 September 2016 and this is my 

reserved decision arising from it. 

[5] At the 8 September hearing I granted an application brought by the 

prosecutor for suppression of [suppressed] name pursuant to s 202(1)(b) Criminal 

Procedure Act 2011.  The defendant consented to this order. 

Facts 

[6] The salient facts are contained in an agreed Summary of Facts. 

[7] The defendant employs 330 people throughout New Zealand through three 

divisions, one of which is the Initial Hygiene division. 

[8] This division provides washroom services to workplaces and public toilet 

facilities. 

[9] [Suppressed] was employed by the defendant as a [suppressed] in the Initial 

Hygiene Division from 31 January 2008, based in [suppressed] 

[10] In this role, [suppressed] provided washroom services to a range of 

businesses and public facilities throughout the greater [suppressed] area.  This 

included installing, servicing, removing and cleaning sanitary bins, nappy bins and 

sharps containers, changing soaps and sanitizers, cleaning washroom areas and 

urinals. 



 

 

[11] As part of this work, [suppressed] was exposed to the hazard of fresh and 

dried blood and body fluids. 

[12] Both fresh and dried blood and body fluids can contain the active Hepatitis B 

virus. 

[13] Hepatitis B can be spread when blood and/or body fluids of an infected 

person enter the blood stream of another person, either through a break in the skin or 

through mucus membranes.  The virus is highly infectious.   

[14] The virus is stable on environmental surfaces and can survive outside the 

body for at least seven days. 

[15] A blood test is required to diagnose a Hepatitis B infection or to establish if 

an individual has immunity to Hepatitis B.   

[16] The best method to prevent people contracting Hepatitis B is by vaccination. 

[17] The defendant, in 2007, identified a potential risk to its employees of 

exposure to the Hepatitis B virus. 

[18] In 2007 the defendant established a policy requiring candidates for specific 

roles, including [suppressed], to be tested to establish whether they were immune to 

Hepatitis B as part of the pre-employment screening process.  If the candidate was 

not immune to Hepatitis B, the defendant would offer the candidate Hepatitis B 

vaccination. 

[19] Despite this policy, neither a pre-employment medical questionnaire, nor a 

pre-employment medical examination form, used as part of [suppressed]’s medical 

assessment prior to employment, included any questions relating to immunisation 

status or acceptance/refusal of a vaccination for Hepatitis B. 

[20] [Suppressed] attended a medical assessment arranged by the defendant upon 

commencing employment but this did not include a blood test to check 



 

 

[suppressed]’s immunity to Hepatitis B.  [suppressed] was not offered a vaccination 

against Hepatitis B. 

[21] On 7 July 2009, [suppressed] and his wife raised the issue of Hepatitis B 

exposure during a performance review meeting with a manager of the defendant 

company.  The manager told [suppressed] that testing for immunity to Hepatitis B 

was not required but suggested that, if [suppressed] was concerned, he could undergo 

testing and claim the costs through the defendant’s medical insurance policy. 

[22] [Suppressed] was at no time offered screening or vaccination for Hepatitis B 

after he commenced his employment. 

[23] While not contained in the agreed summary, it is accepted that in March 2015 

[suppressed] was hospitalised and diagnosed with acute Hepatitis B infection.  It is 

also accepted that it is not possible to establish that [suppressed] contracted Hepatitis 

B while at work. 

[24] Upon investigation by WorkSafe, it was established that [suppressed] and one 

other employee, who started in 2014, were not offered vaccination against 

Hepatitis B at the outset of their employment. 

[25] Following this matter being raised, the defendant company reviewed its 

processes, updated its health surveillance procedure and in particular established a 

requirement that there be a register of all employees working in the Initial Hygiene 

Division to track Hepatitis B results and immunisation.  The company also 

established a phased plan for current employees to ensure that those who did not 

have immunity were offered vaccination. 

[26] The defendant company already had in place other procedures for minimising 

the risk of exposure to Hepatitis B including: 

(a) Requiring employees to follow safe work procedures; 

(b) Using waste management equipment for handling and disposal of 

sharps; 



 

 

(c) Providing training and education to workers on the hazards and in risk 

control measures; 

(d) Supervising and monitoring workers; 

(e) Providing personal protective equipment to employees such as gloves, 

safety glasses, safety shoes, disposable overalls and face shields. 

[27] The practical steps available to the defendant, which should have been taken 

were: 

(a) To have ensured relevant employees were tested to determine whether 

they had immunity to Hepatitis B and, if necessary, to have offered 

employees Hepatitis B vaccinations. 

(b) To have established an effective system for ensuring Hepatitis B 

policy was implemented throughout New Zealand. 

Approach to sentencing 

[28] It is now well accepted that the approach to sentencing in a case such as this 

is that set out in Department of Labour v Hanham & Philp Contractors Limited and 

others.
1
  Both counsel have made submissions on this basis. 

[29] The sentencing mythology in Hanham is to: 

(a) First fix the amount of reparation. 

(b) Then fix the amount of the fine. 

(c) Finally, conduct an overall assessment of the reparation and fine to 

ensure that the overall total is proportionate to the circumstances of 

the offending and the offender, having regard to the statutory purposes 

and principles of sentencing. 

                                                 
1
 Department of Labour v Hanham and Philp Contractors Limited and others (2008) 6 NZELR 79. 



 

 

[30] Fixing of reparation must take place in accordance with the statutory 

framework for reparation, the most important being s 32 of the Sentencing Act 2002. 

[31] When fixing reparation the Court must also take into account any offer of 

amends and the defendant’s financial capacity.   

[32] When fixing a fine, the Court should adopt the sentencing approach taken in 

R v Taueki
2
 in order to promote consistency and transparency in sentencing and to 

ensure that fines imposed reflect the true culpability of an offender.
3
   

[33] The assessment of culpability for setting a starting point fine includes the 

following, some of which overlap: 

(a) Identification of the operative acts or omissions, which will usually 

involve clear identification of the “practicable steps” that were 

reasonable for an offender to have taken. 

(b) An assessment of the nature and seriousness of the risk of harm 

occurring as well as the realised risk. 

(c) The degree of departure from standards prevailing in the relevant 

industry. 

(d) The obviousness of the hazard. 

(e) The availability, cost and effectiveness of the means necessary to 

avoid the hazard. 

(f) The current state of knowledge of the risks and of the nature and 

severity of the harm which could result. 

(g) The current state of knowledge of the means available to avoid the 

hazard or mitigate the risk of its occurrence.
4
  

                                                 
2
 R v Taueki [2005] 3 NZLR 372. 

3
 Hanham at [50]. 



 

 

[34] Starting points should generally be fixed according to the scale established in 

Hanham, namely: 

Low culpability: a fine of up to $50,000. 

Medium culpability: a fine of between $50,000 and $100,000. 

High culpability: a fine of between $100,000 and $175,000.  (Although 

higher levels may be required in cases of extremely high culpability).
5
 

By virtue of s 51A of the Health and Safety in Employment Act and s 9 Sentencing 

Act, aggravating and mitigating factors are then applied to the starting point. 

[35] Aggravating factors may be the existence of previous convictions for 

offences against the Health and Safety in Employment Act and any warnings or 

notices issued under s 56C HSE Act. 

[36] Mitigating factors may include: 

(a) Cooperation with WorkSafe NZ regarding the investigation and 

prosecution. 

(b) Any remedial action taken to prevent recurrence of the circumstances 

leading to the offence. 

(c) A favourable safety record. 

(d) Remorse for the offence and any harm caused by it. 

(e) A guilty plea.
6
 

[37] An adjustment of the fine having regard to the amount of reparation ordered 

ought to take into account the factors identified at [64] of Hanham.  Without 

                                                                                                                                          
4
 At [54]. 

5
 At [57] and [58]. 

6
 At [62]. 



 

 

establishing a hard and fast rule, a discount of “up to 10 to 15%” in the level of the 

fine is reasonable to recognise an order for reparation in the case of an offender of 

adequate means.
7
 

Matters in Dispute 

[38] The matters in dispute for sentencing purposes are: 

(a) Whether any reparation is payable at all in this case. 

(b) The Hanham band placement and starting point fine.  The prosecution 

suggests a starting point of $60,000 (ie lower band 2) whereas the 

defence suggests a starting point of $45,000 (ie upper band 1). 

(c) The approach to discounts for mitigating factors.  The prosecution 

says there should be an aggregate discount of 25 percent, not 

including the guilty plea discount.  The defence suggests there should 

be individual discounts to give a total of 30 percent before the 

discount for a guilty plea. 

(d) Whether there should be any discount for remorse. 

(e) The extent of a discount for the guilty plea.  The prosecution says the 

discount should be 5 to 10 percent.  The defence says the discount 

should be 15 percent. 

[39] On this analysis, the prosecution end point consists of: 

(a) Reparation for emotional harm and financial loss of $15,000. 

(b) A fine of between $40,500 to $42,750. 

[40] The defence end point is a fine only of $24,750. 

                                                 
7
 At [69]. 



 

 

[41] The matters in dispute are now discussed. 

Reparation 

[42] The defendant disputes that [suppressed] is entitled to any reparation in terms 

of s 32 of the Sentencing Act.   

[43] The relevant parts of s 32 are: 

32 Sentence of reparation 

(1)  A court may impose a sentence of reparation if an offender has, 

through or by means of an offence of which the offender is 

convicted, caused a person to suffer— 

 (a)  loss of or damage to property; or 

 (b)  emotional harm; or 

 (c)  loss or damage consequential on any emotional or physical 

harm or loss of, or damage to, property. 

(2)  Despite subsection (1), a court must not impose a sentence of 

reparation in respect of emotional harm, or loss or damage 

consequential on emotional harm, unless the person who suffered the 

emotional harm is a person described in paragraph (a) of the 

definition of victim in section 4. 

[44] The relevant parts of the definition of “victim” from s 32(2) and s 4 are: 

victim— 

(a)  means— 

 (i) a person against whom an offence is committed by 

another person; and 

 (ii) a person who, through, or by means of, an offence 

committed by another person, suffers physical injury, or 

loss of, or damage to, property; 

[45] The defendant accepts that [suppressed] is a victim in terms of paragraph 

(a)(i) of the definition, ie that he is a person against whom the offence was 

committed. 

 

http://www.legislation.govt.nz/act/public/2002/0009/latest/link.aspx?id=DLM135350#DLM135350


 

 

[46] The defendant denies however that the definition in (a)(ii) applies in that the 

defendant says [suppressed] is not a person who, through, or by means of, an 

offence, suffered physical injury, or loss of, or damage to, property. 

 

[47] In terms of s 32(1), the defendant says it has not, through or by means of the 

present offence, caused [suppressed] to suffer loss of or damage to property, 

emotional harm or loss or damage consequential on any emotional or physical harm 

or loss of, or damage to, property. 

 

[48] The defendants says that: 

(a) The defendant’s culpability is for the period from the commencement 

of [suppressed]’s employment on 31 January 2008 until [suppressed] 

was “offered a Hepatitis B vaccination” at his performance review 

meeting on 7 July 2009.  The mere failure to provide immunity 

screening or offer a vaccine during this period has led to no emotional 

or physical harm to [suppressed]. 

(b) Regardless, the defendant has not caused [suppressed] to contract 

Hepatitis B, being the physical harm suffered in this case, or the 

emotional consequences arising from it.   The defendant points out 

that it cannot be established how [suppressed] contracted Hepatitis B. 

[49] Mr Wicks relied upon Department of Labour v Idea Services Limited
8
 in 

support of the proposition that an employer cannot reasonably require employees to 

undergo screening for Hepatitis B or receive a vaccination against Hepatitis B.  The 

most an employer can do is offer screening and/or vaccination, which Mr Wicks says 

the employer did at the review meeting in July 2009.  His submission was that the 

employer, at that time, consistent with the Idea Services Limited decision, did all it 

was lawfully required to do. 

                                                 
8
  Department of Labour v Idea Services Limited, Judge G A Rae, Hastings District Court, 

CRN080220500068 at [72] to [74]. 



 

 

[50] Mr Wicks also submitted that the Court could not assume [suppressed] would 

have accepted a vaccine if offered one at the commencement of his employment.  He 

suggested that [suppressed]’s failure to undertake a vaccine when it was suggested 

the company would pay for one in July 2009, demonstrates that [suppressed] would 

not have taken up such an offer and it was now speculative to assess reparation in 

these circumstances. 

[51] Mr Wicks also noted the defendant’s expert evidence to the effect that the 

Hepatitis B vaccine was no better than 75 percent effective for someone of 

[suppressed]’s age ([suppressed]).  In other words, [suppressed] may well have 

contracted Hepatitis B even if he had been offered and accepted the vaccine in 2008 

or taken up the company’s “offer” of a vaccine in July 2009. 

[52] Ms Longdill for the prosecution submitted that the harm in this case would 

not have occurred had [suppressed] been offered a vaccine in accordance with the 

company’s policy. 

[53] She submitted that [suppressed] could be taken at his word (expressed in his 

victim impact statement) that he would have accepted a vaccine if offered one. 

[54] Ms Longdill characterised the “offer” at the 7 July 2009 review meeting as 

occurring in the context of [suppressed] being told that such a vaccine was not 

required, that he could choose to undertake a vaccine if he wanted and that the 

company would reimburse him the cost of doing so if he chose to have a vaccine. 

The “offer” was therefore made in terms entirely inconsistent with the company’s 

own policy of ensuring that all [suppressed] were screened for Hepatitis B immunity, 

and where they were not immune, offered a vaccine. 

[55] It also undermined the risk of contracting Hepatitis B which underpinned the 

company’s policy in the first place. 

[56] Ms Longdill noted that the company had pleaded guilty to an offence that 

occurred between January 2008 and March 2015.  The proposition that the 

company’s culpability ended in July 2009 was inconsistent with the company’s plea. 



 

 

[57] On this point, Mr Wicks submitted that the timeframe covered by the 

charging document was simply the timeframe within which the offence was alleged 

to have occurred.  He submitted this did not preclude the defendant from asserting 

that its actual culpability related to a shorter period within that time frame.  I favour 

Mr Wick’s argument on this point. 

[58] Ms Longdill further submitted that whether [suppressed] contracted Hepatitis 

B from work or not was not determinative when the risk either way would have been 

nullified or substantially mitigated by the company adhering to its own policy and 

establishing an effective system for ensuring that its policy was implemented.  It was 

these factors which caused [suppressed]’s physical and emotional harm on a s 32 

Sentencing Act basis. 

[59] Put another way, Mr Longdill’s argument was that, but for the defendant 

company failing to determine whether [suppressed] had immunity to Hepatitis B and 

offering him a vaccination, [suppressed] would not have contracted Hepatitis B. 

[60] Ms Longdill also noted that the prosecution’s expert assessed the Hepatitis B 

vaccine as 95% effective, and that, where it was not effective, the recipient would be 

informed they had no immunity.  For reasons given below, I do not need to resolve 

this difference between the prosecution and defence experts.
9
 

Reparation – causation – authorities. 

[61] The essence of liability for reparation in terms of s 32(1) is that an offender 

must have caused a person to suffer the various types of loss, harm or damage 

specified “through or by means of an offence of which the offender is convicted”.   

[62] This formulation was analysed by the Court of Appeal in R v Donaldson & 

Chapman
10

 which discussed a number of relevant authorities. 

                                                 
9
 See para 77 below 

10
 R v Donaldson CA 227/06, 2/10/06. 



 

 

[63] One of these was Wilson v Police
11

 where Gallen J, rejected a “but for” 

approach and preferred a test of whether a reasonable person could reasonably 

foresee the kind of damage which occurred as a result of their actions.
12

 

[64] In another case, Wilmot v Police
13

 Tipping J held that it was sufficient if the 

offender’s conduct materially contributed to the loss.
14

 

[65] The Court of Appeal in Donaldson also approved the policy statement 

contained in Bond v Chief Constable of Kent
15

 to the effect that parliament did not 

intend to introduce into the criminal law concepts of causation which apply to 

assessment of damages under the law of contract and tort.  Rather, the Court should 

approach the matter in a broad commonsense way and simply ask whether the loss or 

damage can fairly be said to have resulted from the offence.
16

 

[66] The Court of Appeal held that the use of the word “caused” in s 32 did not 

dictate any change in approach requiring the Court to focus on concepts of causation.  

The words “through or by means of an offence” remain the controlling concept.
17

 

[67] While concepts of remoteness, materiality and intervening act may be helpful 

in analysing more difficult factual situations, reparation is to be approached in a 

broad commonsense way, and resort to refined causation arguments is not to be 

encouraged.
18

 

[68] The term “through an offence” conveys a more direct connection between the 

offence and the damage or harm ie harm that flows from the event itself.
19

 Whereas 

the term “by means of an offence” contemplates a less direct association with the 

event.  This captures damage or harm closely associated with the offence, although 

not necessarily arising from the very acts which constitute the definition of the 

                                                 
11

 Wilson v Police, HC Napier, AP 60/94, 13/2/95. 
12

 Donaldson at [26]. 
13

 Wilmot v Police,  HC Dunedin, AP 25/96, 15/7/96, Tipping J. 
14

 Donaldson at [27]. 
15

 Bond v Chief Constable of Kent 1983 1 All  ER 456  
16

 Donaldson at [29]. 
17

 At [33]. 
18

 At [36]. 
19

  At [37]. 



 

 

offence, e.g. a burglar who causes fire damage in close connection with the 

burglary.
20

 

Reparation – Decision 

[69] The defendant did not offer a Hepatitis B vaccination at [suppressed]’s 

performance review meeting in July 2009 in any way that complied with the 

practicable steps agreed at paragraph 21 of the summary of facts. 

[70] The essence of the company’s policy was that new employees would be 

tested to determine whether they had immunity to Hepatitis B and, if they were 

found to not have immunity, to be offered a Hepatitis B vaccination. 

[71] The Manager’s advice to [suppressed] in February 2009 was that he did not 

think testing for immunity to Hepatitis B was required, but that if [suppressed] was 

concerned, he could undergo testing and claim the costs through the defendant 

company’s medical insurance policy.  Indeed, the meeting minutes disclosed that the 

Manager explained that Hepatitis testing was “not practised” and that toilets were 

not biohazards due to sanitiser. 

[72] The clear message from the Manager was that neither testing nor vaccination 

were required at all and were not part of the company’s policy.  Apart from being 

incorrect, this would have tended to act as dissuasion against testing or vaccination, 

contrary to the company’s policy. 

[73] The Idea Services case relied upon by Mr Wicks is of no assistance.  The 

present case is about a failure to offer screening and/or vaccination.  If the defendant 

had offered screening and vaccination, and [suppressed] had declined it, then Idea 

Services would have applied to the effect that the defendant could not be expected to 

do more, and in particular, could not insist on screening or vaccination.  

[74] It also cannot be taken from the July 2009 meeting that [suppressed] would 

have declined a vaccine if offered one.  Firstly, for the reasons noted above, 

[suppressed] was not actually offered a vaccine in July 2009.  If anything, the 

                                                 
20

 At [38]. 



 

 

Manager undermined the company’s policy by suggesting testing for immunity was 

not required.   

[75] Further assistance arises from the affidavit of Craig Wilson, the defendant’s 

Managing Director, filed for the sentencing hearing Mr Wilson’s affidavit exhibits 

Mr [suppressed]’s application for employment.  On page 4 of the application Mr 

[suppressed] gave written consent to “any biological monitoring if applicable to the 

job”.  This positively affirms that, at the commencement of Mr [suppressed]’s 

employment, he was prepared to be tested for biological hazards.  It is therefore 

readily able to be inferred that he would have accepted testing to determine his 

Hepatitis B immunity, and would have accepted a Hepatitis B vaccination if offered.  

In short, Mr [suppressed] can be taken at his word in his victim impact statement. 

[76] I also do not consider that Mr [suppressed]’s entitlement to reparation is 

affected by the uncertainty as to how he contracted Hepatitis B.  As the Court of 

Appeal in Donaldson said, the focus in s 32(1) of the Sentencing Act is not so much 

on the word “caused” but on the words “through or by means of any offence”. 

[77] It is an agreed fact in this case that the best way to prevent Hepatitis B is 

vaccination.  Whichever of the experts for the prosecution or defence are preferred, 

they both demonstrate that it is highly likely that Mr [suppressed] would have been 

protected from contracting Hepatitis B if he had been offered the vaccination which, 

for the reasons discussed, he would most likely have accepted.  He would certainly 

have been offered the best means of protection against Hepatitis B. 

[78] The physical and emotional harm Mr [suppressed] suffered has therefore 

occurred through this offence.   

[79] If protection offered in the workplace against a particular disease would also 

tend to protect an employee outside of the work place, it cannot be an answer to a 

claim for reparation to say that the disease may have been contracted elsewhere, if 

the employer has failed to provide the protection in the first place they were obliged 

to provide. 



 

 

[80] For these reasons, I find that reparation is payable both as to Mr 

[suppressed]’s out of pocket expenses and emotional harm. 

[81] I have read Mr [suppressed]’s victim impact statement.  I accept he has 

suffered considerable emotional harm as a result of the defendant’s failure to offer 

him immunity testing or a vaccine.  He is entitled, in my view, to feel aggrieved that 

he has contracted Hepatitis B in the face of these failures on the part of the 

defendant. 

[82] The claim of emotional harm reparation of $10,000 is reasonable in all of the 

circumstances.   

[83] The prosecution has also quantified Mr [suppressed]’s out-of-pocket 

expenses in the sum of $4,998.64.   

The Hanham starting point 

[84] The following is an analysis of the starting point fine by reference to the 

culpability factors identified in Hanham.
21

 

The practicable steps. 

[85] The practical steps available to the defendant which should have been taken 

are identified at para [21] of the agreed Summary of Facts.  They are: 

(a) To have ensured relevant employees were tested to determine whether 

they had immunity to Hepatitis B, and, if necessary, to have offered 

employees Hepatitis B vaccination.  

(b) To have established an effective system for ensuring the Hepatitis B 

policy was implemented throughout New Zealand. 
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 See para [33] above. 



 

 

[86] I do not accept Mr Wick’s submission that the failure in this case was only 

18 months duration ie from the commencement of Mr [suppressed]’s employment 

until the performance review meeting in July 2009. 

[87] For the reasons already discussed, the July 2009 meeting fell short of 

complying with either of the practicable steps available to the defendant.  

Accordingly, the failures in this case persisted for seven years until March 2015 

when it became known that Mr [suppressed] had contracted Hepatitis B. 

[88] While the failure to establish whether Mr [suppressed] had immunity to 

Hepatitis B at the commencement of his employment was a singular breach of the 

defendant’s own policy, the failure to have any form of review system to ensure 

employees in Mr [suppressed]’s position had not missed out on being checked for 

Hepatitis B immunity was a continuing, long-standing and serious failure.   

Nature/seriousness of risk and realised risk 

[89] The nature of the risk, and the realised risk in this case, ie contracting 

Hepatitis B is very serious.  Hepatitis B is a virus that attacks, and can cause long 

term damage to, the liver.  In extreme cases it can lead to death.   

[90] The seriousness of the risk is a different matter in the context of the task that 

Mr [suppressed] was performing.  As pointed out by Mr Wicks, there were no 

industry standards in New Zealand requiring testing for immunity or vaccination 

against Hepatitis B.  In other words it was not thought such a serious risk by relevant 

health authorities to require assessment of immunity or mandatory vaccination. 

[91] Understandably, the biggest risk identified in the defendant’s own safety 

manuals was the risk of contracting Hepatitis B from contact with “sharps” eg used 

hypodermic needles.  The company had a specific policy in place for dealing with 

sharps including that tongs or other tools were to be used for handling them. 

[92] This factor is therefore of moderate seriousness overall.   



 

 

Degree of departure from prevailing standards 

[93] On this point, Mr Wicks was on strong ground. 

[94] Despite there being no industry standard for [suppressed] to be tested for 

immunity, and offered vaccinations for Hepatitis B, the defendant had developed 

such a policy in 2007.  In other words, the defendant was ahead of the industry 

standard. 

[95] Further, the defendant had very thorough safety policies, including 

requirements to wear appropriate safety equipment that reduced the risk of infection 

from Hepatitis B or other diseases. 

[96] This puts the oversights in relation to Mr [suppressed] into something of a 

perspective when assessing culpability. 

Obviousness of the Hazard 

[97] For the reasons already indicated, the hazard was obvious in that it had been 

identified in advance, but relevant health authorities had not considered it so obvious 

as to require immunity testing or vaccination.   

Availability, cost and effectiveness to avoid hazard 

[98] Hepatitis B immunity testing, vaccination and regular (such as annual) 

reviewing of records to make sure employees had been tested, were all simple, low 

cost and effective means available to avoid the hazard in this case. 

Conclusion 

[99] While on the one hand the consequences of the failure to take the identified 

practicable steps in this case could be, and were, very serious, the failures occurred 

against the defendant having policies that were ahead of the industry standard. 

[100] The defendant’s culpability was therefore low but the starting point fine is at 

the higher end of that category having regard to the fact the failures in relation to 



 

 

Mr [suppressed] lasted for seven years, and Mr [suppressed]’s enquiry in 2009 about 

Hepatitis B testing ought to have alerted the defendant to the fact he had not been 

tested. 

[101] The defendant’s culpability is at the top end of the first category identified in 

Hanham.  I therefore fix a starting point fine at $50,000. 

[102] The parties are agreed that there are no aggravating factors requiring an uplift 

in this starting point penalty. 

Mitigating Factors 

[103] I accept Mr Wick’s point that identifying separate discounts for each 

mitigating factor is more transparent than bundling the mitigating factors together. 

[104] Mr Wicks suggested that Stevens J had established the level of discounts that 

should be individually applied in Ballard v Department of Labour.
22

  

[105] I do not read Ballard in this way.  Stevens J established the adjustment for the 

factors as they applied in that case.  He did not set out to proscribe the discounts to 

be applied in any other case.  As with any sentencing exercise, the extent to which 

aggravating and mitigating factors apply in any given case will always be a matter of 

degree depending upon the individual circumstances of that case. 

[106] I assess the factors that apply, and the extent of the appropriate discount as 

follows: 

(a) Offer to make amends/reparation – in this case there has been no offer 

to make amends. Reparation has been set as part of the sentencing 

exercise, against the opposition of the defendant.  The extent of the 

discount ought to therefore be at the lower end of the range identified 

in Hanham, ie 10 percent. 
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(b) Cooperation with the WorkSafe investigation and prosecution – it is 

agreed that the defendant has been cooperative.  This warrants a 

10 percent discount. 

(c) Remorse shown by the defendant – there has been none.  The 

defendant refused to meet with Mr [suppressed] at a Restorative 

Justice Conference and an apology letter was tendered on 31 August 

2016, just over a week prior to the sentencing hearing.  This has every 

appearance of the defendant “going through the motions” of remorse 

in order to attract a discount.  The defendant has failed to demonstrate 

any remorse for the harm it caused Mr [suppressed] in anything other 

than a perfunctory way.   

(d) Remedial action to prevent a recurrence – the defendant company has 

instituted a system to regularly review compliance with its Hepatitis B 

policy.  The other employee who was identified in the WorkSafe 

investigation as having not been offered immunity testing and 

vaccination has been subsequently immunised.  I assess the discount 

for this factor at 5 percent.  

(e) Favourable safety record – the defendant has a very good safety 

record and has no prior convictions for breach of health and safety 

legislation.  I assess the discount for this factor at 10 percent. 

[107] On the above analysis, the discounts available to the defendant by way of 

mitigation amount to 35 percent or a deduction of $17,500 from the identified 

starting point. 

Discount for guilty plea 

[108] I agree with the prosecution that the guilty plea in this case came late. 

[109] The first appearance on this matter was 11 November 2015.  The not guilty 

plea was entered on 18 December 2015 and after case review, the matter was set 

down on 4 March 2016 for a Judge Alone Trial commencing 13 June.  



 

 

[110] The guilty plea came two weeks before the trial by which time the 

prosecution had been put to the expense of fully preparing its case for trial, or close 

to it.  The Court had also set aside the three days identified to hear this matter in 

June.  

[111] I accordingly assess the discount for a guilty plea at 10 percent. 

[112] This discount occurs as the last step in the sentencing exercise after discounts 

have been applied for other mitigating factors.
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  The amount discounted for the 

guilty plea is therefore $3,250. 

[113] This results in an end point fine of $29,250. 

Conclusion 

[114] Given the above analysis I impose reparation and fines as follows: 

(a) Emotional harm reparation to Mr [suppressed] in the sum of $10,000. 

(b) Reparation for Mr [suppressed]’s losses consequential on the 

emotional and physical harm suffered by him in the sum of $4,998.64. 

(c) A fine of $29,250. 

[115] In accordance with the final step in Hanham, I have stood back and 

considered the total reparation and fine.  I consider the reparation orders and fine to 

be both proportionate and appropriate having regard to the purposes and principles 

that apply here. 

[116] The reparation and fine are consistent with the need to hold the defendant 

accountable and provide for the interests of the victim, which I assess to be the 

primary sentencing purposes. 
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[117]  They do not, in combination, result in a total penalty that is out of proportion 

to the offence committed or the harm caused.  They are the least restrictive/punitive 

sanctions appropriate in the circumstances. 

 

 

L C Rowe 

District Court Judge 


