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NOTES OF JUDGE J JELAS ON SENTENCING

 
Introduction 

[1] Harold Temple, you are aged 47 and you have pleaded guilty to three charges 

under s 123 Films, Video and Publications Classification Act 1993.  Those three 

charges relate to knowingly made, created and supplied objectionable publications.  

The offending contained in those charges span a period from  

1 January 2016 through to 4 April 2016.  The maximum penalty for those offences is 

10 years’ imprisonment.  You pleaded guilty to each of those charges at your second 

Court appearance. 

[2] You also face one charge laid under s 131A of the same Act, being possessing 

objectionable publications.  This charge is a representative charge and refers to 



 

 

various Internet images that I will refer to shortly.  The offending period in respect of 

this charge covers 1 December 2015 through to 17 May 2016.  The charge was laid 

after the earlier charges, I have already referred to.  You pleaded guilty at your first 

appearance for this charge.   

[3] The final charge relates to your possession of cannabis. 

[4] As noted, you have pleaded guilty to all charges early and you are entitled to 

receive some credit for those guilty pleas.  The reason you are given credit is for 

your acknowledgement of wrong doing and for the fact your plea saves the police, 

and in this case particularly the victims, coming to Court and having to endure the 

ordeal of giving evidence. 

The Offending 

[5] The circumstances of the offending which has led to these charges, is that you 

met an adult female, whom I will refer to as Marjory, through an online dating site.  

Marjory had three children.  Two of her children, daughters were aged 15 and 7 are 

the victims of your offending.   

[6] You met Marjory once and after that you both exchanged text messages using 

the App Viber.  The charge of making an objectionable publication arises from 

messages exchanged between you and Marjory.  The content of those messages 

describes graphic sexual acts between you and Marjory’s two daughters. 

[7] The messages refer to Marjory observing and to some extent participating in 

those sexual acts between you and her two daughters.  The messages also refer in 

one instance to you suggesting that the youngest daughter be drugged in order to 

facilitate your sexual act upon that victim.  

[8] The sexual acts been described in the Viber exchange messaging includes 

sexual violation by rape.  It was you who introduced that topic into the conversation 

with Marjory and it is you in the course of a conversation that suggests the sexual 

acts upon the victims. 



 

 

[9] These messages were accidentally discovered by the oldest victim when 

using her mother’s computer.   

[10] The police were contacted and the police seized and examined Marjory’s 

computer hard drive and then later your laptop, iPad, iPod and iPhone.   

[11] Located on Marjory’s computer is an image that forms the basis of the charge 

of supplying objectionable publication.  That image was an image that you had 

supplied and created.  In that image your erect penis appears over a pair of one of 

your own daughter’s pink coloured underwear.  That same image was also later 

discovered by the police on your own devices. 

[12] In addition, your devices contained 20 other still images depicting naked 

adolescents in sexual poses or sexual acts with other adolescents.  These images had 

been downloaded by you from the Internet.   

[13] When you were first spoken to by the police, you admitted the images that 

were found on Marjory’s hard drive had been created and supplied by you.   

[14] When the police searched your house they also located the eight grams of 

cannabis that is the subject of the final charge before the Court.   

[15] Included amongst the images were images of one of your daughters and 

images of the two victims. 

Victim Impact Statements 

[16] I have read the victim impact statement that has been prepared by Marjory’s 

oldest daughter who discovered the original Viber messages.  She describes the 

impact your offending has had upon her and her two sisters as enormous.  There was 

the initial shock and natural feelings of betrayal and huge breach of trust she felt 

towards her mother.  As a result of what she discovered she felt unsafe in her own 

home.  Once the authorities became involved herself and her two young sisters were 

removed from her mother’s care.  As a result they are now living apart from one 

another.  This is extremely difficult for them all given their close sibling links; 



 

 

particularly for the oldest sibling who is used to looking after her younger sisters and 

taking on a mother role in respect of them.   

[17] The final significant factor that has had an enormous impact upon them is 

their mother’s suicide after the offending came to light. 

[18] While I cannot hold you accountable for Marjory’s suicide, the oldest 

daughter in particular presently feels that there is a close link in her disclosure of the 

offending to the authorities and her mother’s suicide.  That is yet another effect of 

the offending upon her.  She, in particular, has had the support and will need the 

ongoing support of professional counselling in order to cope with the overall effects 

of this offending. 

Probation Service Report 

[19] The Probation Service has met with you and prepared their report.  In terms 

of an explanation for the offending, you told the probation officer you attribute it to a 

lack of self-control.  You also say you were influenced by Marjory who you were 

interacting with on Viber.  You state it began as chit-chat and then it turned sexual.  

While the police properly accept that Marjory contributed to the offending, the 

images you created and sent were done only by you in your own home.  In my view, 

you cannot apportion total blame to Marjory.  You were both equally culpable for 

this offending.  Your suggestion of apportioning a greater level of blame to Marjory 

does not account for the fact that you had in your possession the 20 images of the 

adolescents in their sexual poses that you had downloaded from the Internet, nor 

does it account for your introduction  into the Viber conversations the topic of sexual 

exploitation of Marjory’s two daughters. 

[20] The probation report gives further information about your personal 

circumstances.  You have two children of your own but you are presently separated 

from their mother and you have no contact with them.  The report writer has 

questioned whether or not you have truly grasped the seriousness of the offending as 

you did not appear to appreciate how this present offending may have resulted in you  

not presently see your children.  Other factors noted by the report writer include the 



 

 

fact that you have not worked for sometime due to having suffered an injury a couple 

of years ago and that you are presently in receipt of ACC and recovering from a 

significant operation.   

Sentencing 

[21] In terms of the relevant purposes and principles under the Sentencing Act 

2002 that I need to have regard to, the submissions that I have helpfully received 

from both the police and Mr Tomlinson make reference to the need to deter this type 

of offending both of you personally and others and to denounce this type of conduct.  

Further, there is a need to hold you accountable.  I must also have regard to the need 

to impose the least restrictive outcome and ensure that the sentence I impose upon 

you is consistent with other like offending. 

[22] There is no guideline judgment for this type of offending due to its varying 

nature and circumstances.  There is, however, guidance that can be obtained from the 

United Kingdom Sentencing Guidelines Council updated in 2014.  The 2014 

guidelines divide offending of this type into three separate categories and those 

categories are: 

 

 

 Possession Distribution Production 

Category 

A 

Possession of images 

involving penetrative 

sexual activity 

Sharing images 

involving penetrative 

sexual activity 

Creating images 

involving penetrative 

sexual activity 

 Possession of images 

involving sexual activity 

with an animal or sadism 

Sharing images 

involving sexual 

activity with an 

animal or sadism 

Creating images 

involving sexual 

activity with an animal 

or sadism 



 

 

Category 

B 

Possession of images 

involving non-

penetrative sexual 

activity 

Sharing of images 

involving non-

penetrative sexual 

activity 

Creating images 

involving non-

penetrative sexual 

activity 

Category 

C 

Possession of other 

indecent images not 

falling within categories 

A or B 

Sharing of other 

indecent images not 

falling within 

categories A or B 

Creating other indecent 

images not falling 

within categories A or 

B 

 

[23] It is not an issue that the 20 images you downloaded from the Internet fall 

into the most serious category being category A.  Category A is where the images 

contain penetrative sexual activity.  The text messages sent via Viber also fall into 

category A, being discussions about sexual violation by rape.  The images of 

Marjory’s two children and your daughter are images that fall into the least serious 

category, being category C. 

[24] For the purposes of sentencing however, the most serious images and the 

Viber messages which fall into category A need to be reflected in the sentence.   

[25] The features of your offending that make it more serious have been 

highlighted by Mr Kang in his oral submissions and in the written submissions filed 

and also Mr Tomlinson.  Those features include the abuse of your daughter’s trust.  

You abused your daughter’s trust firstly by taking photo of her and sharing it with 

somebody when there were sexual overtones to the conversations.  You further 

breached her trust by using her underwear in an image that you took of your erect 

penis.   

[26] Mr Kang has attempted to make submissions that there is also an abuse of 

trust in respect of Marjory’s children.  However, they are unrelated to you and I have 

determined no weight will be placed on that submissions.   



 

 

[27] A second factor is of course the vulnerability of the two victims, Marjory’s 

children were aged seven and 15 years.  They are particularly young and were 

vulnerable.  

[28] A further factor relates to the 20 images of the adolescents and the text 

messages referring to the sexual acts with the two daughters.  This feature of the 

offending makes it more serious because it involves the sexual exploitation of young 

persons who were not of an age or maturity to make appropriate decisions about 

sexual activities.  They were being used purely for the sexual gratification of adults 

to their own detriment. 

[29] Another feature that makes this offending more serious is the period of 

offending.  The full period of the offending covered by the charges is five months.  

This was not flirting or spontaneous offending.  It was offending that occurred over a 

significant period of time against the backdrop of you independently downloading 

images from the Internet.   

[30] Another factor is the nature of the Viber messages.  In my view, they have 

gone beyond the point of personal sexual fantasy.  The introduction by you of the 

need for the youngest victim to be really out of it and then the reference to the drug 

Phenergan indicates this had gone beyond the fantasy stage to the preliminary 

preparatory stage where you were seriously considering engaging in sexual activity 

with these young persons. 

[31] Finally, the effect this offending has had upon the victims.  It has been 

catastrophic for all victims involved.  Your daughters have no access to you.  It is 

undoubtedly difficult for them to understand given the true reasons for their lack of 

contact with you cannot be explained to them.  Further, there is the significant effects 

on Marjory’s daughters who now live apart from each other and their mother is dead.  

Their world has been turned on its head.  The home life, as they have known it, has 

gone forever.  While you cannot be held accountable or responsible for Marjory 

taking her own life, your acts with her and the discovery of those acts by the oldest 

daughter must have been contributory factors.  Overall, the effects on all victims 

have been significant and will be ongoing for sometime in the future.  



 

 

[32] I must remind myself that in terms of the number of images and 

communications involved it was at the lower end of the scale that frequently comes 

before the Court.   

[33] In terms of the appropriate starting point, there is no agreement between the 

police and Mr Tomlinson.  The police submit a starting point of at least two and a 

half to three years imprisonment.  Mr Tomlinson somewhat less.  Having regard to 

those factors that I have referred to, the appropriate starting point is one of two years’ 

imprisonment.  This has regard to the fact that your offending includes not only 

possession of the objectionable publications but the making and distribution of those 

publications and the utilising of those images for explicit sexual objectionable text 

communications. 

[34] There are no factors arising from your personal circumstances that warrant an 

increase in that starting point.  There is, however, as I mentioned at the outset, the 

need to give you some credit for your guilty pleas and expressions of remorse. 

[35] You entered not guilty pleas at your first appearance and the initial charges  

laid went to a case review hearing.  There were no changes to any of the original 

charges.  On the day of the case review hearing one additional charge was laid which 

was the supplying of the objectionable publications.  At the case review hearing you 

pleaded guilty to all five charges.  That plea was not early but I accept nonetheless 

that you are entitled to credit for it. 

[36] Mr Tomlinson seeks full credit on your behalf which is 25 percent.  In my 

view, full credit is not warranted.  While your pleas were early and Mr Tomlinson 

has indicated that you always intended to plead guilty early, that needs to be 

balanced against the strength of the police case.  The outcome to this prosecution 

was inevitable given the strength of the evidence against you.   

[37] In respect of remorse as to whether or not there has been a demonstration of 

remorse over and above the guilty plea itself, Mr Tomlinson has emphasised the fact 

that of your own initiative you have begun a rehabilitative programme with  



 

 

Mr Greg Woodcock, a registered clinical psychologist.  He began treatment with you 

on 22 June this year which is before you entered your guilty pleas. 

[38] Mr Woodcock’s letter to the report recognises that this is very early stages of 

the rehabilitative process and he is not in a position to inform the Court at this point 

in time as to how that process is going.  He does indicate, however, that you need an 

individualised programme in order to challenge your thinking.  A further factor 

pointing to remorse over and above the plea itself that Mr Tomlinson points me to is 

your recent handwritten letter of apology addressed to the victims that I have read 

and also the remarks you made to the probation officer that you were open and 

willing to engage in a rehabilitative programme that the Department of Corrections 

could provide to you.  

[39] In my view, you are entitled to some credit for those factors over and above 

the guilty pleas.  From a starting point of two years, you are entitled to two months 

credit for remorse and a further four months credit for the guilty plea.  That brings 

the sentence to one of 18 months’ imprisonment.   

[40] At this point I need to have regard to s 16 Sentencing Act and determine 

whether or not the least restrictive outcome is not a custodial sentence or a 

community-based sentence.  As your sentence falls under the two year threshold, it is 

open to me to consider the possibility of imposing a sentence of home detention. 

[41] In that regard, I have found the passages of Collins J in the decision of 

Petersen v Department of Internal Affairs1

[37] Section 16 of the Sentencing Act 2002 provides: 

 helpful: 

16  Sentence of imprisonment 

(1) When considering the imposition of a sentence of 
imprisonment for any particular offence, the court 
must have regard to the desirability of keeping 
offenders in the community as far as that is 
practicable and consonant with the safety of the 
community. 

                                                 
1 Petersen v Department of Internal Affairs [2014] NZHC 1749 at [37] – [41]. 



 

 

(2) The court must not impose a sentence of 
imprisonment unless it is satisfied that,— 

(a) a sentence is being imposed for all or any of 
the purposes in section 7(1)(a) to (c) , (e) , (f) , 
or (g); and 

(b) those purposes cannot be achieved by a 
sentence other than imprisonment; and 

(c) no other sentence would be consistent with the 
application of the principles in section 8 to the 
particular case. 

…   

[38] In R v Hill the Court of Appeal observed:  

The sentence of home detention reflects a perception that 
society's interests are better served in some cases by the 
imposition of restrictions on liberty through home detention 
rather than through imprisonment. 

[39] The Court also said:   

… rehabilitative considerations will be important in determining 
whether to sentence to home detention. Where an offender is 
motivated to change, and where there is a realistic prospect that he 
or she will be able to change, there are obvious benefits in a 
sentence of home detention, both from society's perspective and 
from that of the offender. 

[40] In R v Iosefa the Court of Appeal remarked on the nature of home 
detention as a sentence by observing:    

The sentence of home detention introduced by the 2007 
amendment indeed provides a real alternative to 
imprisonment. It carries with it in considerable measure, the 
principles of deterrence and denunciation. It is clear 
parliamentary policy that for short-term sentences, those of 
two years or less, the restriction on liberty through home 
detention can more appropriately be imposed by a sentence of 
home detention than by imprisonment. In cases of more 
serious offending which justify a sentence greater than two 
years, the sentence of home detention will not be available 
and in such cases in accordance with the hierarchy of 



 

 

sentencing in s 10(A) a sentence of imprisonment usually will 
be required to reflect the purposes of denunciation and 
deterrence. 

[41] Home detention has been carefully considered in a number of cases 
involving persons convicted of offences that Mr Petersen pleaded 
guilty to. I have found the judgments of Priestley J in Waugh v 
Police  and Wylie J in Hulme v Police particularly helpful and 
instructive of the balancing exercise that needs to be undertaken in 
assessing the appropriateness of home detention over 
imprisonment. 

[42] As noted above, a factor that is relevant to determining whether or not a 

community-based sentence is the appropriate ultimate response is to whether or not 

you can undertake meaningful rehabilitation while serving a sentence of home 

detention.  You do not presently fit the criteria to attend a prison rehabilitative 

programme that targets sexual offending.  The only programmes that are available to 

you through the Department of Corrections are community-based programmes.  That 

is an important factor because you have started your rehabilitation with 

Mr Woodcock.  That needs to be privately funded by you.  Due to your limited 

financial circumstances you are unable to attend rehabilitation with him to the 

necessary frequency required because you have limited funds. 

[43] In my view, a sentence of home detention will adequately meet the relevant 

purposes and principles of sentencing that I have referred to.  You have never 

received a custodial sentence before and a sentence of home detention, as has been 

noted by the Court of Appeal, is a significant sentence in its own right.  In my view, 

the need to deter and denounce will be met by a home detention sentence.   

[44] In determining the length of home detention, counsel will be aware that 

frequently utilised rule of thumb the length of home detention imposed is often half 

what would otherwise be the prison sentence.  As I have indicated, the prison 

sentence would be 18 months.  That would result in a nine month home detention 

sentence.  However, I am not satisfied that is the appropriate approach in this case 

and Collins J in the Petersen v Department of Internal Affairs decision also departed 

from the general approach. 



 

 

[45] In my view, the seriousness of your offending warrants a longer sentence of 

home detention.  Further, in order to ensure that your rehabilitative requirements are 

met, a longer sentence is required.  The probation report states, the SAFE 

programmes that are available range from six to 12 months with aftercare relapse 

prevention sessions.  In my view, a sentence of 12 months’ home detention is 

necessary in order to meet those requirements. 

[46] Mr Temple, on all of these charges you will be sentenced to 12 months’ home 

detention.  The special conditions of your home detention are those set out in the 

report by the Department of Corrections dated 10 October 2016.   

[47] For completeness, I will read them out: 

(a) You are to serve your sentence of home detention at [address deleted] 

in Auckland. 

(b) After you are released from Court today you are to travel directly to 

[address deleted] and remain there until electronic monitoring 

representative arrives, unless you are directed otherwise.  Upon 

release from Court to travel to your home address in  

[address deleted].  You should travel there by the most direct route in 

the company of your brother Colin Temple. 

(c) You are to comply with the requirements of electronic monitoring as 

directed by a probation officer. 

(d) You are not to purchase, consume or possess alcohol or illicit drugs 

for the duration of your home detention sentence. 

(e) You are to continue to engage with the Auckland Psychological 

Services Limited as required. 

(f) You are to attend an assessment with the SAFE New Zealand group as 

directed by a probation officer. 



 

 

(g) You are to attend and complete any counselling, treatment or 

programme as recommend by SAFE assessment and to the 

satisfaction of a probation officer. 

(h) You are to undertake any other counselling, treatment, programmes if 

directed by a probation officer. 

(i) You are to attend an assessment for drug and alcohol if directed by a 

probation officer and to attend any counselling, treatment or 

programme as recommended by the assessment as directed and to the 

satisfaction of the probation officer. 

(j) You are not to possess any electronic device capable of accessing the 

Internet or capturing, storing, accessing or distributing images 

including, but without limitation, any personal computers, notebooks, 

tablets or cellphones unless you have the prior written approval of a 

probation officer. 

(k) You are not to associate directly or indirectly with any persons  

16 years of younger without the written approval of a probation 

officer. 

[48] Your post detention condition includes to undertake and complete any other 

programmes, treatments or counselling to the satisfaction of the probation officer. 

[49] In addition, there will be an order made for the destruction of all of the 

objectionable publications.   

[50] If there are any media present they should be aware of  

s 204 Criminal Procedure Act 2011 which relates to the suppression of all of the 

victims’ names.  Further, there is suppression of any details in the sentencing notes 

that could lead to the identity of the defendant’s daughters. 

  



 

 

[51] Finally, in respect of the representative charge, there will be an order that you 

make an emotional harm payment in the sum of $500 and Court costs of $130.  

Those payments can be made over time if required. 

 

 
J Jelas 
District Court Judge 
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