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NOTES OF JUDGE R J COLLINS ON SENTENCING

 
 

[1] Vaka Molisi at 31 years of age you are for sentence on two charges, one of 

burglary, and one of wounding the victim with this reckless disregard for his safety.  

I just want to say one thing about that second charge.  It was amended from one of 

with intent to injure the victim you wounded him.  However, what “recklessness” 

means in law needs to be clearly understood, and it means that you had a subjective 

appreciation.  That is that you were aware that what happened may well happen, and 

you may not have intended the wound to the victim, but you went ahead and took the 

risk anyway.   

[2] In my view as a mental element of the offence it only falls slightly short of 

the actual intent to cause the sort of harm that did occur.  The two offences are in this 

case inextricably interwoven, and while there are two discrete offences they very 

much form part of the one act of criminality.   



 

 

[3] The facts in which you are sentenced are brief and that they are these: 

[4] At 11.50 pm, so just 10 minutes short of midday, on Wednesday 1 April 2015 

you went to the victim’s home in central Auckland.  He was at home watching 

television.  He heard the sound of breaking glass coming from his living room.  

Upon entering his living room he saw you standing outside French doors on his 

deck.  You were holding a wooden beer crate, and attempted to smash your way 

through the French doors into the living room.  He went to another part of his home 

to retrieve a camera.  He returned to the living room and began to take photographs 

in an attempt to document your actions. 

[5] You smashed the glass on the French doors, entered the living room and 

advanced towards the victim.  You threw a punch which connected with the left side 

of his face causing him to fall to the floor, and he was left very much stunned and 

dazed by that.  You removed two cellphones, a Sony Cyber-shot camera, house and 

car keys and left the victim with an orbital fracture to his left eye socket.  He was 

hospitalised.  As you are aware we have listened to him outline the impact of this 

offending had upon him. 

[6] I have taken into account all the material that has been filed today.  The 

pre-sentence report I have had full regard to.  Your counsel Mr Wood filed 

substantial comprehensive written submissions on your behalf.  He has provided 

references in those.  He has detailed through those reports the steps that you have 

taken at the Bridge programme to address your underlying alcohol problems, and all 

those matters are taken into account today. 

[7] The aggravating factors in this case are also interwoven, and it is important 

that from the Court’s point of view there is no double counting of those aggravating 

factors but clearly those aggravating factors involve the violent entry into a person’s 

home.  It involves an attack to the head.  The attack to the head was to facilitate 

another crime.  Serious injury occurred, and obviously this offending has had a very 

serious impact on the victim.  But those matters as I say are interwoven, and it is 

important that not be double counting.  Likewise there is also, that in terms of 

mitigation in your case, there is not double counting either. 



 

 

[8] The Higher Courts have stipulated a process that I must follow.  I must set a 

starting point for this offending.  I then having taken into account the aggravating 

factors of the offending itself need to take into account any aggravating factors 

which relate to you personally.  I then have to take into account any mitigating 

factors in terms of the offending, and then any mitigating factors in relation to you 

personally to arrive at a final sentence. 

[9] In this case the prosecution submitted that the appropriate starting point for 

the offending would be somewhere between five and six years.  That, on the cases of 

the Court of Appeal which bind me, is just simply too high, and on no basis and by 

reference to those cases could that be the starting point. 

[10] Mr Wood has made responsible submissions on your behalf, and responsible 

submissions are almost invariably the most effective.  He has adopted what might be 

described as an orthodox sentencing approach by submitting that based on the  

Court of Appeal decision in the case of Arahanga v R1

[11] Having looked closely at the cases which guide this particularly  

Arahanga v R, and it’s very strong recent endorsement by the Court of Appeal in a 

case called Gorgus v Police

 that the starting point for the 

burglary would be two years.  The uplift for the wounding would be one and a half to 

get to a starting point of somewhere around 42 months. 

2, then by having reference to R v Nuku3

[12] But following the statutory direction that Parliament has given sentencing 

Judges that the least restrictive outcome that is appropriate must be applied, in my 

view the starting point then in your case is one of 42 months’ imprisonment, or  

three and a half years’ imprisonment. 

 which is the 

wounding case, and being careful not to double count I consider his approach is 

correct.  One could just simply take either one of these cases, and set the same 

starting point.  The burglary is hugely aggravated by the actual violence that 

followed, or alternatively it could be said that the violence is significantly aggravated 

because it followed the breaking into a person’s home. 

                                                 
1 Arahanga v R [2012] NZCA 480, [2013] 1 NZLR 189, (2012) 26 CRNZ 63. 
2 Gorgus v Police [2015] CA706/2015, [2016] NZCA 508. 
3 R v Nuku [2013] NZLR 39. 

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.23021643375837864&service=citation&langcountry=NZ&backKey=20_T24981483987&linkInfo=F%23NZ%23nzlr%23vol%251%25sel1%252013%25page%25189%25year%252013%25sel2%251%25&ersKey=23_T24981483979�


 

 

[13] In terms of aggravating factors in relation to you personally, I accept  

Mr Wood’s submission that your previous convictions are unrelated to this sort of 

offending.  There is no nexus.  There is no logical connection between the matters 

which have seen you before the Court before, and this offending.  So there will be no 

uplift for your previous convictions. 

[14] There is nothing in relation to the offending itself which permits a discount 

for you.  So I turn to the final matter, and that is personal factors in relation to you 

which would entitle you to some credit.  I accept that you are remorseful but the 

discount for that must be modest in my view.  I am prepared to give a two month 

credit for that. 

[15] You have made efforts at rehabilitation.  I am not sure exactly the motivation 

for that.  But in any event I am also prepared to allow a small credit for that, and it 

has been nothing like the 15 to 20 percent that Mr Wood advocates.  But I am 

prepared to allow a further credit of two months for your efforts at rehabilitation.  

That takes me to 38 months, and I need to consider then what credit you are entitled 

to for your guilty plea. 

[16] The governing case is the Supreme Court decision Hessell v R4

[17] Having already given you credit for remorse, and your efforts at rehabilitation 

and while I have been careful not to double count in terms of the aggravating factors 

of this offending, in my view it is also important that there is no double counting in 

terms of mitigating factors.  The discount that I allow in terms of the guilty plea is 

one of eight months which brings me to a final point of 30 months or two and a half 

 which 

overturned the Court of Appeal’s approach in the same case.  The Court of Appeal 

had stipulated a formulaic and specific percentage based on the time in which guilty 

pleas were entered.  The Supreme Court said that that approach was not the correct 

one, and what needed to occur was for there to be a valuation of the true worth of the 

plea, and set out a number of matters which can be taken into account.  But in any 

event it requires a judgment assessment by the sentencing Judge as to the true worth 

of the plea but and said in any event it should not exceed 25 percent. 

                                                 
4 Hessell v R [2010] NZSC 135, [2011] 1 NZLR 607. 



 

 

years’ imprisonment.  That just simply reflects Mr Molisi the seriousness of what 

occurred here. 

[18] Finally, I turn to the issue and make comment in relation to the issue of a 

minimum period of imprisonment over and above that which would apply under the 

Parole Act 2002.  The prosecution have not sought a minimum period of 

imprisonment, and in those circumstances I will not be imposing one.  When you are 

released from prison will then be a matter for the Parole Board, and it will be for the 

board to assess the risk that you present at the time that you become eligible to apply 

for parole.  But the fact that you have taken rehabilitative steps, the fact that you 

have accepted responsibility by your plea, while you may not have got the discount 

that you sought in respect of those matters they have been matters which I have 

taken into account and assessing whether or not a minimum period of imprisonment 

in this case would have been appropriate. 

[19] So with respect to the charge of wounding with reckless disregard for the 

safety of the victim on that matter you are sentenced to two and a half years’ 

imprisonment. 

[20] On the charge of burglary you are sentenced to a concurrent term of 

imprisonment of two years.  

[21] The total term of imprisonment is two and a half years. 

 

 
 
R J Collins 
District Court Judge 
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