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NOTES OF JUDGE K B de RIDDER ON SENTENCING 

 

[1] Mr Gilmour, you are now for sentence on charges of burglary, kidnapping, 

injuring with intent to injure, being disguised for the purposes of burglary, 

intimidation and possession of an air gun. 

[2] These charges all arise from an incident that took place in the early hours of 

the morning on Saturday 15 August 2015 when the victim was at home asleep.  You 

and your co-offender in the preceding days had discussed a plan to carry out a home 

invasion on this victim to frighten him.  This apparently was some sort of retribution 

for what were perceived to be grievances that you and your co-offender had against 

this particular victim. 

[3] The two of you obtained gloves and balaclavas together with a roll of ducting 

tape.  You walked from your home address to the victim’s address where you donned 

the balaclavas to disguise your identity and put on the gloves. 



 

 

[4] Your co-offender had apparently previously lived with this victim for a short 

period so knew how to get into the property which you did from the rear through an 

open door and then further entering the house via a dog flap.   

[5] You made your way upstairs to the victim’s bedroom where he was asleep in 

bed with the lights off.  The two of you pulled the bed covers over him, effectively 

pinning him in his bed and struck him to the head with your fists.  You then turned 

the light on although the victim was unable to positively identify you by sight due to 

the covers being over his head, but it seems that he was able to work out that there 

were at least two of you and also recognised your co-offender’s voice, as I 

understand it. 

[6] The summary of facts indicates you told the victim why you were there, 

which presumably means you explained your grievance to him.  One of you told the 

victim you had a gun and apparently a hard pointed item was pushed against his ear 

and the victim heard a plastic clicking noise.  He was struggling to breathe, but 

managed to get his mouth and nose out to get some air, but was then punched again 

several times to the head. 

[7] The two of you then threatened his children and telling him also that you 

knew where his parents lived.  You then bound the victim’s legs using the electrical 

duct tape that you had taken with you. 

[8] Your co-offender then stole various items from the property, it seems to be 

accepted by the Crown that you had no part to play in that and the two of you then 

left the address. 

[9] Later when the police were making inquiries they found the items that had 

been taken from this victim and when they searched a car they found an air pistol 

under the front passenger seat which you acknowledged possession of. 

[10] As a result of this attack the victim received cuts and bruising to the right side 

of his face and ear and was traumatised by this incident.  There is a victim impact 

statement on the file which contains no surprises whatsoever given the overall 

circumstances.  He was effectively terrified by this incident when he was woken 

from a sleep by the two of you. 



 

 

[11] I have had the benefit of lengthy written submissions from both the Crown 

and from Mr Watson acting for you and I have had the opportunity to read those 

carefully and of course counsel have furthermore addressed me briefly today about 

that. 

[12] There is also a probation report which is unremarkable.  It does, however, 

note that you showed some insight into your offending and also expressed some 

remorse for what you had done to this victim, but other than that it is unremarkable 

from commenting on your upbringing.  I have also had the benefit of a letter written 

by your aunty which gives me some more background into your upbringing and to 

your overall circumstances. 

[13] The principal points of departure between the Crown on the one hand and 

Mr Watson on the other, firstly as to where the start point for a period of 

imprisonment which must be imposed, it is accepted, should be fixed and secondly, 

the issue of what credit or deduction I should give you for the entry of your guilty 

plea, coming as it did at the start of your trial, but that is not the true picture as 

Mr Watson has submitted in that the charges which were eventually laid against you 

were those which you had offered to plead guilty to some considerable time before. 

[14] In assessing the offending I take the burglary as the lead charge, as both 

counsel agree it is.  The other charges are really ancillary or follow on from that, but 

the essence of this whole escapade was to break in to this person’s house to terrify 

him and that of course is the essential element of burglary entry with the intent to 

commit an imprisonable offence.  As I have said the other matters really follow from 

that. 

[15] The factors which determine the seriousness of your offending are first, this 

was clearly a planned and premeditated exercise.  You deliberately set out with a 

plan to terrorise this particular victim.  There were two of you as opposed to being 

one victim.  You used disguises.  The victim was clearly vulnerable, he was in bed 

asleep in the early hours of the morning and thus had no opportunity to detect you 

advancing and was taken completely by surprise being woken up from his sleep 

being physically assaulted.  There were attacks to the head with fists and there were 

threats to other family members.  Those then are the factors together with the tying 



 

 

up at the end of the exercise when you tied the victim’s ankles.  So those are the 

factors which determine the seriousness of this offending and in my view it is serious 

offending and clearly prison is the only option. 

[16] Applying s 16 Sentencing Act 2002 no other sentence other than 

imprisonment would be sufficient to take account of the purposes and principles of 

sentencing that I have to take into account, in particular deterrence and denunciation 

and holding you accountable and taking into account the interests of the victim. 

[17] I have been referred to several cases by both counsel and in my view the case 

that gives me the most assistance is the Court of Appeal decision in the case of 

R v Tamatea
1
.  Whilst the case of Arahanga v R

2
 and Whittington v R

3
 has been 

referred to by Mr Watson, I take the view that that particular case is not of great 

assistance in this particular case because in that case the primary intention of the 

offending was burglary simpliciter.  There were people present in one of the two 

houses that were burgled, but the intention was not to attack anybody, simply to 

commit the crime of theft. 

[18] Here, however, the clear intention was to attack the victim by way of 

retribution and the burglary was committed for that sole purpose.  That, to my way of 

thinking, puts it in the same area as the case of Tamatea where again two sisters 

hatched a plan to exact retribution on a former partner and his new partner and 

entered the house with the purpose of assaulting them. 

[19] In that Court of Appeal case  of Tamatea in the circumstances there was a 

difference in that the victim was attacked with a bottle, but in that case the Crown on 

appeal sought a five year start point, but the Court of Appeal noted that in original 

sentencing the Crown had sought a four year start point and the Court of Appeal 

went with that start point, but I note that they described it as lenient. 

[20] Taking all those factors in account, in my view a start point for your 

offending of burglary, aggravated by those other charges of kidnapping, injuring with 
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intent to injure, being disguised and intimidation would be one of four years’ 

imprisonment. 

[21] I would impose a modest uplift from that to take account of the firearm 

charge which would result in an end sentence of four and a half years.  I note that 

strictly speaking the pistol charge is not relevant to the burglary, but I add it to that to 

get an overall start point rather than try and fix separate discrete sentences by way of 

accumulation. 

[22] You are young and you have one very minor conviction and in my view 

something in the order of 10 percent reduction should be allowed for that, which 

takes six months off that start point, down to an end point of four years’ 

imprisonment. 

[23] Then becomes the issue of by how much I should further reduce it for your 

guilty pleas.  In my view it should not be a full 25 percent, but rather something 

between 20 and 25 percent and I would further reduce that by a further 10 months 

which takes you down to an end sentence of three years and two months.  I note that 

that 10 month reduction is somewhere between 20 and 25 percent, so it is reasonably 

full. 

[24] Therefore, on the charge of burglary you are convicted and sentenced to 

imprisonment for three years and two months.  There will be concurrent sentences at 

the same time on the kidnapping of one year; on the injuring with intent to injure of 

18 months; on being disguised one year; on the intimidation charge a sentence of one 

month’s imprisonment and on possession of the air gun it would be a conviction and 

sentence of six months’ imprisonment.  All of those terms are to be served at the 

same time.   

[25] As I have said resulting in an overall sentence of three years and two months. 

 

 

 

K B de Ridder 

District Court Judge 


