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[1] The defendant is charged with driving at a dangerous speed.  He has accepted 

he was the driver in question, he was checked on radar at 171 kph on the day in 

question and that the radar equipment was working correctly. 

[2] Senior Constable Maaka was in full uniform in a marked patrol car on 15 

June 2016.  He was alone conducting speed checks on South Eyre Road.  During the 

period 5 pm to 6 pm he saw a number of people, stock and vehicles using the road.  

There was a steady flow of traffic, dying away towards the end of that period.  At the 

time in question there was no stock on the road and no farmers. 

[3] At about 6.05 he checked an oncoming vehicle (the defendant’s car) 

travelling at 171 kph.  The officer activated lights and siren (although was uncertain 



 

 

exactly when) and turned.  The defendant immediately stopped.  The officer 

observed ‘a couple of passengers’ (later said to be 2 possibly 3).  The defendant 

immediately said he had been followed or chased and said something about his 

daughter but the officer did not recall exactly what he said about her.   

[4] The officer saw no other cars in the immediate vicinity when he stopped the 

defendant.  The officer accepted he had left his red and blue lights operating, and 

with the long straight road, that would have been visible for a considerable distance 

either way.  The officer stopped the defendant about 50 to 60 metres from the 

intersection of South Eyre Road and Pesters Road.  In the direction from which the 

defendant had come, the distance to Wolff Road was about 4.2 kilometres. 

[5] In short the officer did not see anyone chasing or following the defendant.  

He made no notes or job sheets about the events in question.  He was obviously 

focused upon stopping the defendant, but would also have been careful to ensure he 

executed the u-turn safely.  After that his focus would have been upon dealing with 

the defendant.  Therefore reliability of the officer’s observation that there were no 

other vehicles in the vicinity is the issue.  The defendant’s evidence is that he had 

inadvertently driven into Wolff Road cutting off a vehicle containing several young 

men.  That driver took exception to the defendant’s driving and followed closely.  

Threats were made, a baseball bat displayed, and the driver attempted to pull 

alongside.  The defendant’s proffered apology was clearly not accepted and the 

young men in the second car were (he believed) intent upon an angry confrontation.  

When the defendant pulled to a temporary stop at the corner of Wolff Road and 

South Eyre Road, those in the pursuing vehicle also stopped and started to get out.  

Fearing an immediate confrontation, the defendant elected to drive off at speed.  The 

only cell phone had no reception.  He therefore intended to take sanctuary at his 

daughter’s nearby home and ring police.  He was pleased to see the officer in South 

Eyre Road.  He said the pursuing vehicle was at that stage about 50 metres behind 

him.  He also saw other vehicles travelling in both directions at the time or 

immediately after he was stopped. 

[6] So is it reasonably possible the officer is mistaken and the pursuing vehicle 

was indeed still behind the defendant, when the defendant stopped at the request of 



 

 

the officer.  The answer to that must be ‘yes’ because the officer made no notes, he 

was clearly focussing upon the defendant, and those in his car, when the officer 

stopped the defendant.  Obviously as a police officer working alone after dark at the 

road side, his safety could depend upon his careful observance of those he was 

stopping and dealing with.  It must then be possible that other vehicles passed 

without the officer noting them, and he had no reason other than general road safety 

considerations to note anyone else, until the defendant explained his concerns.  The 

officer recorded the defendant’s car as green but in cross-examination accepted it 

was black.   The officer had firstly no recollection of the defendant speaking of his 

daughter, and then conceded he had said something about her.  He could not recall 

exactly when he activated the patrol car lights.  He could not recall the number of 

passengers in the defendant’s car (saying two or three when there were in fact two).  

I am not critical in listing these matters; I merely note that these are areas of some 

doubt about reliability of the officer’s observations of surrounding circumstances.  

As a result I must concede it is reasonably possible the defendant was being pursued 

at the time he was recorded as travelling at 171 kph, with the pursuing car being not 

obvious to the officer, and that, when the officer activated the red and blue lights, it 

would have been obvious for some kilometres that a police officer was present 

(leading to those in the second car moderating their behaviour). I have no reason to 

conclude the defendant is being untruthful about that in his evidence; to do so would 

be mere speculation.  There is no other available evidence to support the officer’s 

evidence on this point.   

[7] Therefore I accept that the defendant had been aggressively pursued by 

another driver in a way resulting in the defendant fearing an immediate attack by a 

group of angry men who had already displayed weapons to him. 

[8] Mr Allen submits firstly that with those findings of fact this charge must fail 

as the defendant’s actions in speeding were justified by duress of circumstances, a 

common law defence preserved under s 20 Crimes Act 1961.  In the alternative, if 

the dangerous driving was not justified, this would nevertheless constitute special 

circumstances not to disqualify.  That submission applies he submits to both the 

dangerous driving charge, and the charge of driving while licence suspended, 

because three weeks later he was apprehended driving a Lifan moped, but at the time 



 

 

he honestly believed it was a vehicle which did not require the rider to hold a licence 

(he has pleaded guilty but relies upon s 81 to avoid disqualification). 

[9] The police oppose an order under s 81 on both charges, and submit the 

dangerous driving charge is not justified. 

[10] Was the driving on 15 June justified?  I have considered both sets of 

submissions.  I accept the defendant merely needs to show an evidential foundation 

for his perception he was at risk of imminent death or serious injury, and thereafter 

the police must prove beyond reasonable doubt that the offending was not justified.  

I accept he honestly perceived he was under threat, but not under threat of imminent 

death or serious injury.  He was not alone in the car, and his car was ahead of the 

pursuing car.  Until he stopped the pursuers would not be able to directly approach 

him;  there was no evidence they had tried to ram his vehicle or force him to stop 

while on South Eyre Road, and it was not his evidence he believed that was what 

was about to happen.  He said the pursuers were about 50 metres behind shortly 

before he stopped for the officer.  On the facts therefore I could not conclude a 

sufficient evidential basis has been laid for fear of imminent death or serious bodily 

injury, but in any event, on the evidence which is credible and reliable, speeding at 

that level would not be proportionate.  Therefore the defence is excluded for either 

reason, but the circumstances are a significant mitigating factor of the offending.  I 

am satisfied his speeding was a disproportionate reaction to an honest belief and 

perception he was at risk of bodily injury. 

[11] That then leads to consideration of special reasons relating to the offending 

which should affect disqualification.  Firstly I am satisfied the defendant’s perception 

he was at physical risk was a special reason relating to the offence, such that it would 

be proper to “order otherwise” under s 81.  The special circumstances are sufficient 

to justify a decision not to disqualify at all. 

[12] Are those special reasons also available for the driving whilst suspended? 

The section merely requires the Court to “think fit to order otherwise”; there is not 

onus of proof.   



 

 

[13] The special reasons must be available for the second charge, for two reasons.  

Firstly, the defendant was driving a Lifan moped consistent with a belief he was 

respecting the suspension and using a device which did not require a licence.  

Ignorance of the law is no excuse, and his plea reflects that.  But he protested at the 

outset by his not guilty plea that a licence was not required and therefore he had not 

committed an offence.  There is nothing available to counter the conclusion he 

honestly believed that.  The fact police are sceptical about his belief is no basis to 

say the defendant is lying about that, nor is it evidence he knew a licence was 

required.  No such evidence has been brought to my attention; I am merely asked to 

call him a liar, which would be quite improper without evidential foundation. The 

only reasonable conclusion available to me is that he honestly believed he was 

lawfully using the device, a fact which I find is a special circumstance relating to 

that offence justifying use of s 81.  Secondly his decision to use the Lifan device was 

dictated by his suspension on the dangerous driving charge, which arose directly 

from all the circumstances of that offending, including the significant mitigating 

factor to which I have referred.  Had he not perceived himself to be at risk of bodily 

injury the suspension would never have occurred; it is therefore a factor directly 

relevant to both offences. 

[14] In conclusion therefore: 

• The prosecution has proven dangerous driving beyond reasonable doubt but 

with a significant mitigating factor of the offending established that at the 

time the defendant feared bodily injury if his pursuers stopped him; 

• That mitigating factor of the offending constitutes special reasons for both 

offences for which the defendant is to be sentenced; 

• On the second offence in time the defendant also has the special reason of 

honest and genuine belief he was acting lawfully; 

• I find the special reasons sufficient not to disqualify at all on either offence, 

and will order accordingly when the matter is recalled. 



 

 

[15] The matter is to be recalled in the Ashburton Court 30 January 2017.  This 

decision may be released in the mean time to police and counsel, but final orders will 

occur at sentencing.  The defendant’s attendance is required for 30 January. 

 

 
 
J E Maze 
District Court Judge 
 
Signed in Timaru on 23 December 2016 at __________pm 
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