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Introduction 

[1] In a slightly complicated will Albert Donald Atkins left his estate to  

Angela Jack, subject only to a condition that she not sell his farm for a period of  

five years commencing from his death. 

[2] Mr Atkins died aged 88 on 16 September 2013.  At the time he was living at 

the Beattie Home in Otorohanga.   

[3] Mr Atkins had one brother, Eric Atkins.  Eric Atkins had two children  

Phillip Atkins and Pamela Bryan.  Mr Atkins has not left Phillip Atkins anything, and  

Mrs Bryan gets nothing unless the farm is sold within five years. 

[4] Angela Jack started working for Mr Atkins in 2002, initially on a paid basis.  

Although not family, over time Mr Atkins and Ms Jack developed a relationship akin 

to a father-daughter or grandfather-granddaughter relationship.  [Details deleted]  

From time to time Mr Atkins had contact with other member’s of Ms Jack’s family, 

including her mother.  Ms Jack was a great support to Mr Atkins from 2002 until his 

death and during that time did a great deal for him. 

[5] Mrs Bryan and Phillip Atkins are both dissatisfied with the lack of provision 

made for them in Mr Atkins’ will. A claim has been brought under the  

Law Reform (Testamentary Promises) Act 1949, on the basis: 

(a) They rendered services to Mr Atkins; 

(b) That they were promised a level of reward for those services; and 

(c) That Mr Atkins has failed to honour the promises that he made. 

[6] The claims of Mrs Bryan and Phillip Atkins must be considered individually.  

Each must satisfy the criteria for their own claim. 



 

 

[7] A claim based on a testamentary promise must establish that
1
: 

(a) The claimant has rendered services to, or performed work for, the 

deceased during the deceased’s lifetime; and  

(b) These was a promise made either expressed or implied to reward the 

claimants for those services; and 

(c) There is a nexus between the services and the promise; and 

(d) The deceased has failed to meet the promise of testamentary provision 

or otherwise remunerate the complainant. 

Services rendered and work performed 

The law 

The Court takes a broad view of what constitutes the necessary work or services with 

the words to be given a large liberal interpretation to achieve the remedial objectives 

of the Act.  The definition includes not only actual work done but also services 

rendered which can include companionship, affection and emotional support.  In Re 

Welch
2
 the Court held that services arising out of a family relationship were unlikely 

to give rise to a remedy under the Act.  However, cases since then have held that 

there are circumstances in which services within a family context can establish a 

claim, provided they go beyond “what is normally expected from a relative, a 

member of the same household, a neighbour or a friend”
3
. What is required is 

something extra
4
.  Services are to be assessed in the context of what would be 

normal in the particular family – it is a subjective, not an objective, test, Re Selles
5
. 

  

                                                 
1
 Law Reform (Testamentary Promises) Act 1949, s3;  

Samuels v Atkinson [2009] NZCA 556, 2010 NZFLR 980 at [34] 
2
 [1993] NZLR 1 (PC). 

3
 Byrne v Bishop [2001] 3 NZLR 780 (CA) at [6]. 

4
 Samuels v Atkinson, at [53] 

5
 [1996] NZFLR 971 (DC) 978 



 

 

[8] On behalf of the applicants, Mr O’Neil argues that the services rendered 

exceeded those that would be normal within the Atkins family to such an extent so as 

to meet the definition of something extra.  Mr Hudson on behalf of Ms Jack 

disagrees. 

Mr Atkins 

[9] Mr Atkins is described as a private, straightforward and stubborn man, at 

times difficult and hard to talk to, stuck in his ways and very black and white.  He 

had no difficulty making his views known, and once his mind was made up, he did 

not change it easily.  However another side of Mr Atkins also emerges.  A man who 

would show emotion and be kind and caring, liked to have a joke, was appreciative 

of help provided and maintained friendships over a long period of time with people 

who he was able to talk to and were willing to help him both on a paid and unpaid 

basis.  Mr Atkins [details deleted] and had a lot of kind things to say about Angela 

[details deleted]. 

[10] In respect of his farm, Mr Atkins was old-fashioned and reluctant to change 

his farming methods.  Mr Atkins is said to have valued the retention of land within a 

family.  This is reflected in the five year provision in wills written by him. 

[11] Between the early 1950’s until 1979, Mr Atkins farmed on the 1300 acres 

Atkins family farm in Oparau which he took over from his father.   Mr Eric Atkins 

farmed about 5 kilometres away.  It was there that Mrs Bryan and Phillip Atkins 

grew up. 

[12] In 1979 Mr Atkins sold the Atkins family farm to Phillip Atkins and acquired 

a farm at Tihiroa comprising 52 hectares and running approximately 300 sheep,  

50 cattle and up to 30 horses.  Mr Atkins remained at Tihiroa until 2012 when, 

unable to look after himself, he was admitted to hospital and then into a resthome. 

[13] At certain times of the year, or for certain tasks, a farmer needs assistance.  

Often these labour intensive periods are for only a short period of time, and may 

include hay making, docking, shearing or crutching.  Assistance may be sought in 



 

 

areas where the farmer does not have expertise.  Examples may include engineering 

tasks like welding.  Neighbours, friends or family members are often called upon to 

help at those times.  The seeking of, or giving assistance, frequently, but not always, 

occurs without reward on a “what goes around comes around” basis.  Mrs Bryan 

acknowledges that her father Eric Atkins and Mr Atkins from time to time assisted 

each other in their farming operations.  I accept Mrs Bryan’s evidence that Mr Atkins 

called on her family more often than her family called on him, because he was 

farming on his own and did not have readily available assistance in the form of a 

wife or children.  As teenagers Mrs Bryan and Phillip Atkins assisted Mr Atkins on 

the farm with tasks which were at times, but not always, paid, including helping at 

shearing time.  There is nothing extraordinary about the work or services performed 

at this time that would take them outside those performed within a normal farming 

family environment. 

Did Phillip Atkins provide services or perform work for Mr Atkins? 

[14] The work that Phillip Atkins undertook for Mr Atkins is said to have occurred 

from the time he was a child until 1999.  Mrs Bryan supports Mr Phillip Atkins’ 

evidence that he assisted Mr Atkins.  Mrs Phyllis Atkins, the mother of Mrs Bryan 

and Phillip Atkins, filed an affidavit but due to ill health was unavailable for  

cross-examination.  She refers to work done by Phillip Atkins. 

[15] There is no reason to doubt the description of the work carried out by  

Phillip Atkins, which involved a wide ranging number of farming tasks.  However 

Phillip Atkins’ evidence lacks any detail as to the frequency that he attended  

Mr Atkins’ property, and the amount of time that he spent.  Some of the tasks 

referred to could be carried out in a reasonably short period of time, and appear to be 

well within what would be expected in a normal farming family relationship and 

indeed within the context of the Atkins family.  Notwithstanding that, there  

is evidence that supports work outside that might be considered normal.   

Mr Phillip Atkins referred to attending Mr Atkins’ farm at “the drop of a hat” and 

undertaking work which on occasions put his own farm in jeopardy.   

Mrs Phyllis Atkins suggests that Phillip Atkins travelled to Mr Atkins’ farm, which  

 



 

 

was half an hour away, whenever he was needed to help.  Mrs Phyllis Atkins 

suggested that this could happen up to three times a week and was done without any 

monetary compensation on the basis that Phillip Atkins would benefit later.   

[16] Due to a “falling out”, from 1999 Phillip Atkins no longer did any work for 

Mr Atkins, and from that point on had almost no contact with him.  Phillip Atkins 

attributes the falling out to a stopped interest payment which occurred as a 

consequence of a bank mistake.  Phillip Atkins said that “obviously this is something 

that Donald did not forget”.  I am unwilling to put any weight on this explanation for 

the breakdown in the relationship between Phillip Atkins and Mr Atkins.   

Phillip Atkins’ evidence is silent as to when the bank defaulted on the interest 

payment or when it was rectified.  There is no evidential nexus between the 

temporarily failed interest payment and the breakdown in the relationship between 

the two men.  Phillip Atkins’ alternative explanation, that Donald simply stopped 

contacting him and that he has no idea why, nor what had gone wrong, seems a more 

likely one.   

[17] In the end the reason for the breakdown may not matter as it does not negate 

Phillip Atkins’ case that the work was performed, even if a long time prior to  

Mr Atkins’ death.  Overall I am prepared to accept that Phillip Atkins provided work 

and services to Mr Atkins, some of which may have been expected in the normal 

course of a family farming relationship, but some of which went beyond that to the 

point where Phillip Atkins’ own farming operation was at times compromised.   

Did Pamela Bryan provide services or perform work for Mr Atkins? 

[18] At the end of 1970 Mrs Bryan left school and moved to Hamilton. Over the 

next four to five years Mrs Bryan lived in Hamilton or travelled on an OE.  There is 

no evidence that work or services of any note were provided to Mr Atkins during this 

period.  In about 1975, after completing her OE, Mrs Bryan returned to Hauturu and 

lived with her parents.  In 1977 Mrs Bryan married Ken Bryan.  Initially Mr and  

Mrs Bryan lived in Hauturu.  In 1980 they moved to a farm they purchased in 

Pirongia.  In November 1985 Mrs Bryan gave birth to twin sons Samuel and James.   



 

 

Between 1975 and 1985,  and particularly whilst living at Pirongia, Mrs Bryan was 

often called upon to assist Mr Atkins, initially at the Atkins family farm, and from 

1979 at the Tihiroa farm.     The work and services provided to Mr Atkins during that 

time are described in her affidavit evidence as follows: 

…The Tihiroa farm was about 20 kilometres away.  However, he  

(Mr Atkins) still needed help with the sheep, help with the crutching, 

docking and shearing.  Phillip was able to assist him in the early years, but 

became busier and busier with his own farming and also his only family.   

I was often called upon to go and assist and had to drive down to the Tihiroa 

farm, which was about 20 kilometres away.  This was in the very early days 

before I had a family.
6
 

[19] Mr and Mrs Bryan remained in Hauturu for only a short time before 

purchasing a 750 acre farm in Aria in the King Country in 1987, some 70 kilometres 

from Mr Atkins. During the period 1985 until 1994 Mrs Bryan accepts that the 

assistance she provided Mr Atkins was less.  This was as a consequence of having a 

young family, her own farm commitments and the greater distance between her farm 

and Mr Atkins.   This meant she could not put in the same effort.  However during 

that time Mrs Bryan claims work and services were provided by Ken Bryan, who 

would often do jobs for Mr Atkins on his way home from the stock sales.  Such 

assistance is estimated to have occurred on a fortnightly basis and comprised “a few 

jobs for him here and there”.  Although Mr Bryan may have been a regular visitor, 

there is no evidence of significant work or services provided to Mr Atkins during this 

period of time. 

[20] In 1994 Mr and Mrs Bryan sold the Aria farm and purchased a motel 

complex in Rotorua, which they moved into as owners/managers.  During that time 

they also retained another farm owned by them at Waitomo.  In 2000 Mr and  

Mrs Bryan purchased a packing business in Rotorua and repurchased the Aria farm, 

selling the leasehold of the Rotorua motel and retaining the freehold.  Between 1994 

and 2000 there is little evidence that work or services where rendered by either Mrs 

Bryan or her husband. Between 2000 and 2004 it appears that Mrs Bryan lived in 

Rotorua and Mr Bryan at Aria.  Weekends were spent together in either Aria or 

Rotorua.  When travelling between the two, either Mr Bryan or Mrs Bryan would  
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occasionally deviate and visit Mr Atkins.  Mrs Bryan’s evidence is that on occasion 

she undertook work for Mr Atkins which included house cleaning, vacuuming and 

cleaning windows.  Mr Bryan seemed to be a more frequent visitor and would call in 

to see Mr Atkins, who inevitably had a farm task for him to do, which was willingly 

attended to.  Although visits appear to have been regular, the evidence falls short of 

establishing work and services that appear outside what might be expected in the 

course of normal family life. 

[21] In 2004 Mr and Mrs Bryan leased out the farm at Aria and shifted to 

Christchurch.  Whilst in Christchurch 800 acres adjoining the Aria farm was 

purchased by Mr and Mrs Bryan.  In 2007 whilst in Christchurch Mr Bryan died of 

cancer.  Mrs Bryan remained in Christchurch until 31 October 2009 when she 

returned to the Waikato and moved to a farm that she had purchased in Mahihi.   

At the same time Mrs Bryan resumed farming at Aria.  The Mahihi farm was  

40 kilometres from Mr Atkins.  Mrs Bryan remained living there until Mr Atkins’ 

death.    When Mrs Bryan lived in Christchurch she maintained regular contact with 

Mr Atkins, including telephone calls every second or third week and visits when she 

was in the North Island, three or four times a year.  Although Mrs Bryan accepts that 

during this period she did not do anything of great note for Mr Atkins, she was a 

regular and helpful visitor when she was in the North Island.  Mrs Bryan kept 

detailed diaries.   Excerpts of diary entries are attached to Mrs Bryan’s affidavit for 

the period 11 November 2008 until 18 September 2012.    They confirm that prior to 

her return to the North Island, Mrs Bryan visited the North Island on seven occasions 

between 11 November 2008 and 31 October 2009, and during those visits saw  

Mr Atkins on 11 occasions.  Given the geographical distance that existed, and the 

limited time Mrs Bryan spent in the North Island, this represents a diligent 

commitment.   Work was undertaken during those visits which included crutching 

hoggets, shearing sheep, helping with a horse, sheep work and taking Mr Atkins to a 

medical appointment. 

[22] In my assessment Mrs Bryan’s claim that she undertook work and services, 

that exceed those that might be expected, even within the Atkins family, are at there  

strongest during the period 31 October 2009 until March 2012.  Mrs Bryan’s claims 

are supported by her diary records, which although may contain some minor errors, 



 

 

are for the most part accepted as accurately describing the known contact between 

Mrs Bryan and Mr Atkins.  Contact during that period was frequent and work and 

services were undertaken across an extensive range of day to day personal, 

recreational and farming tasks.   As an example during the period 2 March 2010 to  

11 March 2010 Mrs Bryan went to see Mr Atkins every day, to take him for an eye 

operation, and to assist in his post operative recovery.   

[23] It is not difficult to conclude that, especially during the period  

31 October 2009 until 2012, what Mrs Bryan did for Mr Atkins went beyond normal 

family duty and cost Mrs Bryan both financially and in time.  The extent of work 

undertaken, particularly during that period, was commented on by both  

Mrs Phillip Atkins and James Bryan in their affidavit evidence.   I am satisfied that at 

times during that period Mrs Bryan was available, effectively on demand and at 

times to her own detriment. 

Was a promise made by Mr Atkins? 

[24] “Promise” is defined in s 2 of the Act to include “any statement or 

representation of fact of intention”.  The promise must be to make a testamentary 

provision for the claimant.  The promise can be expressed or implied and in some 

circumstances the Court has been prepared to interpret imprecise statements as a 

promise.  Examples include, statements such as “you’ll be right”, “get the lot” and 

“have nothing to worry about”.
7
  In one case the mere nodding of the deceased’s 

head was held sufficient to constitute a promise.
8
 

[25] The Court has recognised that previous wills may support the evidence of a 

promise. Although a case under the Family Protection Act, Hardie–Boys J 

commented in Re Moore (deceased)
9
 that by looking at past wills the mind of a 

testator can be seen, seeking to cope with the changing circumstances of his family 

and of his fortune, and that past wills often assist the Court to divine the reasons for 

the ultimate testamentary disposition.
10

  A previous will is relied upon in  

                                                 
7
 Tombs v Macassey CA 174/02, 18 June 2003 

8
 Ireland v Grant [2014] NZHC 1523 at para 27 

9
 [1965] NZLR 895 [SC] [899]  

10
 Re Moore was relied upon in a testamentary promises claim Tawhai v Govorko [2015] NZHC 2874 



 

 

Heathwait v NZ Insurance Co Ltd
11

, where the Court emphasised that an earlier will 

providing an absolute interest to the applicant, corroborated her claim that the 

deceased had made a promise to benefit her to the extent of his entire estate. 

The history of Donald Atkins’ wills 

Will dated 16 October 1990 

[26] Provided Mrs Bryan survived Mr Atkins for five years, and did not earlier 

sell the farm, this will left the farm entirely to Mrs Bryan. 

[27] The mortgage of $240,000 owed to Mr Atkins by Phillip Atkins was forgiven, 

subject to Phillip Atkins paying ten of Mr Atkins’ nieces and nephews, excluding 

(Mrs Bryan and Phillip Atkins), sums totalling $90,000. 

[28] Any residue was to be divided between the ten nieces and nephews of  

Mr Atkins. 

Will dated 16 April 1999 

[29] Provided Mrs Bryan survived Mr Atkins by five years, and did not sell the 

farm during that time, Mrs Bryan was to retain a one half share of the farm with the 

other half share to be divided between the ten nieces and nephews of Mr Atkins.  The 

residuary estate was to be divided between the ten nieces and nephews. 

Will dated 26 May 2009 

[30] The farm at Tihoroa was to be sold to Ms Jack at 75 percent of fair market 

value, with the purchase price being forgiven over a period of five years.  If Ms Jack 

did not retain the farm for five years, provision was made for Mrs Bryan and  

Ms Jack to benefit in equal shares.  The benefit of the mortgage owed by  

Phillip Atkins to Mr Atkins was given to Mrs Bryan. 
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[31] The residue of the estate was to be transfer to Mrs Bryan and Ms Jack in 

equal shares. 

Will dated 3 August 2009 

[32] Mr Atkins’ entire estate was left to Mrs Bryan. 

Will dated 20 September 2011 

[33] Mr Atkins’ entire estate was divided equally between Mrs Bryan and  

Ms Jack. 

Will dated 30 May 2012 

[34] This was the final will, probate of which was granted on 18 October 2013.  

This left the whole of the farm to Ms Jack provided she remained on the farm for a 

period of five years.  If she did not do so, the farm was to be divided two-thirds to 

Ms Jack and one-third to Mrs Bryan. 

[35] Mr Atkins’ residuary estate was given to Ms Jack.   

The promise made to Phillip Atkins 

[36] Mr Atkins sold the Atkins family farms to Phillip Atkins for $400,000.  

Phillip Atkins paid for the farm by raising a mortgage of $120,000 with the Rural 

Bank, with the balance being left in by Mr Atkins, secured by way of a second 

mortgage of $280,000.  Reductions in the mortgage principal sum occurred as 

follows:   

(a) $27,000 on 18 June 1987 – This occurred as a consequence of a 

mortgage restructure and was in effect a mortgage write down, none 

of it being paid by Phillip Atkins; 

(b) $13,000 on 23 January 1989 – Phillip Atkins cannot recall if this was 

in fact paid by him; 



 

 

(c) $30,000 in 2005 – $10,000 of which was used by Mr Atkins to repaint 

his sister’s house.  Phillip Atkins cannot recall paying the extra 

$20,000 and cannot deny the proposition that it may have been 

forgiven, although given the relationship between the two men at this 

time, this would be surprising; 

(d) Phillip Atkins paid $5,000 per month from about the time Mr Atkins 

went into the resthome until his death in September 2013.  This 

reduced the principal sum owing to $110,000; 

(e) The balance of $110,000 was paid by Phillip Atkins to the estate 

solicitors after Mr Atkins’ death. 

[37] Until the falling out in 1999, Phillip Atkins talked to Mr Atkins about the 

repayment of the mortgage principal. No discussion occurred after 1999, with 

communications only occurring via lawyers.  Phillip Atkins made no attempt to 

reduce the principal sum until requested to do so in order to pay Mr Atkins’ resthome 

fees.   

[38] According to Phillip Atkins, on a number of occasions Mr Atkins rebutted his 

request to repay the mortgage, saying “No just leave it as it is, you will benefit later”.  

Phillip Atkins believed that Mr Atkins was making a promise that upon his death the 

remaining mortgage principal would be forgiven and that as a consequence no 

further repayment of the mortgage principal was required.  Phillip Atkins says that 

these kinds of statements were made a number of times over a period of 18 years 

between about 1980 and 1999.  Mrs Phyllis Atkins’ affidavit refers to the same 

promise.  She had been aware that for years Phillip Atkins would ask Mr Atkins if he 

could repay the principal of the mortgage and that Mr Atkins’ response was “Leave it 

as it is, you will benefit later”.  Although there is no suggestion that this was reported 

to her by anyone other than Phillip Atkins, it is evidence of his belief, even if not of 

the fact or accuracy of the statement made. 

[39] The promise made to Phillip Atkins is to some extent supported by  

Mr Atkins’ will of 16 October 1990, in which the mortgage, then with a principal 



 

 

sum of $240,000, was to be forgiven, subject to Phillip Atkins paying his nieces and 

nephews a total sum of $90,000.  The net benefit to Phillip Atkins would have been 

$150,000.   

[40] The next known will of Mr Atkins, dated 16 April 1999, coincides in general 

terms to the time of the falling out between Phillip Atkins and Mr Atkins.  In that 

will the provision forgiving the mortgage owned by Phillip Atkins to Mr Atkins has 

been removed.  Phillip Atkins does not feature in this, or any subsequent will written 

by Mr Atkins. 

[41] Two potential explanations exist for Mr Atkins refusing repayment for the 

mortgage.  The first is that Mr Atkins did not seek repayment because he intended to 

forgive the mortgage upon his death.  Mr Atkins’ 16 October 1990 will gives this 

explanation some credibility.  The second, and equally likely explanation, is that  

Mr Atkins enjoyed the interest payments he received on the mortgage and used those 

to supplement the income received from his farming enterprise.  From 1999 it is 

likely that Mr Atkins enjoyed receiving the interest payments and did not seek the 

repayment for the mortgage except for the particular purpose of paying for the 

repainting of his sister’s house. 

[42] In the end I am willing to accept that Mr Atkins made statements that some, 

even if not all, of the mortgage would be forgiven on his death.  However, I am not 

willing to accept that Mr Atkins intended that all of the mortgage be forgiven, as the 

1990 will was quite clear that it was not, and that will was valid during the majority 

of the time during which Mr Atkins appears to have discussed the issue with Phillip 

Atkins. 

Promise made to Pamela Bryan 

[43] In relation to the promise made by Mr Atkins, Mrs Bryan states that
12

: 

On many occasions, particularly throughout the latter years and particularly 

after Ken had died, he would say to me he would “see me right”.  This would 

invariably happen at a time when I had done work for him.  For example I 
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 Affidavit of Pamela Bryan dated May 2014 at paragraph 70 and 71 



 

 

might be doing something for him on the farm and after I had finished he 

would tell me he would “see me right”. 

[44] In cross-examination Mrs Bryan reiterated the conversations that she had had 

with Mr Atkins that he would “see me right”, but went further and said that, “He will 

see me right in his will.  Basically saying well the farm would be mine”.
13

  

[45]  In Mrs Bryan’s affidavit evidence the words “see me right” are quoted in 

speech marks, as if a direct quote from Mr Atkins.  This cannot be correct.  It would 

make sense if what Mr Atkins said to Mrs Bryan were the words “I’ll see you right” 

or “will see you right”
14

 but this is not what she has said.   

[46] I accept that Mr Atkins did convey to Mrs Bryan an intention to benefit her 

on his death, but to an extent that was never made entirely clear.  In reaching this 

conclusion I have regard to Mrs Bryan’s affidavit
15

 evidence in which she states: 

I assumed from what he said that there was probably something in his will 

for me but I did not know what. I certainly was not about to try and ask him 

precisely what it was he was going to leave me or how he was going to “see 

me right.   

[47] On 12 January 2009 Mrs Bryan attended the office of her accountant  

Mr Flett.  He recollects Mrs Bryan saying that the farm would be left to her in  

Mr Atkins’ will.  This event is recorded by Mrs Bryan in her diary somewhat 

differently.  She wrote “Called on Donald on his 85
th

 birthday onto Otorohanga for 

meeting with Alastair Flett.  Discussed Donald’s promise of “will see you right”.  

Also discussed my move back to the North Island to live.” 

[48] Mrs Bryan was cross-examined about this event and stated that the whole 

farm had been promised to her but that she did not record this in her diary “for 

personal reasons.  It was a farm diary”.  Nor was it in her affidavit because she was 

taking things from her diary.  This explanation lacks credibility.  Much more likely is 

Mrs Bryan’s evidence under cross-examination: 
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Q. Where does it say, “I’ll leave you the farm in my will”. 

A. Well isn’t that what you would assume.  That “we see you right” is 

something that he would promise you. 

[49] At the time of that discussion Mr Atkins’ will of 16 April 1998 was in force.  

This left a one half share of the farm to Mrs Bryan.  However only a few months 

later, the will of 26 May 2009 was signed which conditionally left the entire farm to 

Ms Jack and gave to Mrs Bryan the mortgage owed to him by Phillip Atkins.  Given 

the length of time since Mr Atkins’ will of 16 April 1998 and the proximity of the  

26 May 2009 will to the discussion Mrs Bryan had with Mr Flett, I am unwilling to 

conclude that at that time Mr Atkins was intending to leave his farm entirely to  

Mrs Bryan. 

[50] I am unwilling to find that Mr Atkins promised to leave her the whole farm, 

nor indeed any part of it to Mrs Bryan.  I find that she drew assumptions that the 

whole farm will be left to her from an event that she initially said occurred late in 

2012 when Mr Atkins asked her to drive him around the farm and he pointed out the 

survey pegs on the boundaries and from her own interpretation of what was meant 

by words said to the effect that “I’ll see you right”.  Although Mrs Bryan does not 

allege that during this trip Mr Atkins said anything to her about receiving the whole 

farm, she took the trip to mean that she would receive the entire benefit of the 

property. 

[51] Mrs Bryan was clearly mistaken as to when this occurred.  She confirmed 

that Mr Atkins was not in the resthome at the time.  As he went into the resthome in 

April 2012, the trip around the farm could not have occurred at the end of 2012.  

However there is no reason to doubt Mrs Bryan’s claim that the trip did occur, in all 

likelihood sometime near the end of 2011.   Given Mrs Bryan’s detailed diary notes, 

and the importance that she attached to the event, it is surprising that it was not noted 

in her diary.  I consider that Mrs Bryan has read more into what happened than  

intended by Mr Atkins.  If Mr Atkins wills are any indication of his intention, by the 

end of 2011 Mr Atkins had determined to benefit Ms Jack as to at least one half of 

his farm. 



 

 

[52] Overall I accept that from time to time Mr Atkins indicated to Mrs Bryan that 

she would benefit from his estate and that something would be left to her.  I am 

unwilling to conclude how much that was to be, as neither the nature nor the extent 

of the promise was ever made entirely clear, and the wills drafted by Mr Atkins over 

the course of his writing history benefitted Mrs Bryan in amounts ranging from 

nothing to his entire estate. 

Was there a nexus between the services and the promise? 

[53] There must be nexus between the promise made and the services rendered.  

The nature of such nexus was explained in Jones v Public Trustee
16

: 

... it is essential that the promise must, either expressly or impliedly, be one 

to reward the promisee for services rendered or work done by making some 

testamentary provision… and not a mere promise to make testamentary 

provision which is not linked with, and founded upon, such services or work. 

[54] The evidence of both Phillip Atkins and Mrs Bryan is consistent that the 

promises made by Mr Atkins occurred at times when work or services were being 

provided by them to him. 

[55] In itself this is insufficient.  The evidence must go beyond statements being 

made at the time when work or service were being delivered, to statements being 

made because of the work and services provided. 

[56] I do not have any difficulty in concluding that in relation to both  

Phillip Atkins and Mrs Bryan, statements were made at both the time work and 

services were provided and because they were provided.  In reaching this conclusion 

I have regard to the following: 

(a) In the course of Mr Atkins’ will writing history, the two family 

members that most significantly benefitted were those that are known 

to have provided the most assistance to Mr Atkins, namely Mrs Bryan 

and Mr Phillip Atkins; 
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(b) That Ms Jack, likewise, offered considerable assistance to Mr Atkins, 

and has benefited as a consequence.  It is not difficult to conclude that 

there is also a link between the work and services she provided to  

Mr Atkins and the ultimate provisions made for her in his will; 

(c) I have no reasons to doubt the evidence given by Phillip Atkins and 

Mrs Bryan that the promises made by Mr Atkins were made at times 

when they were helping him and were made because they helped him. 

Has Mr Atkins failed to meet the promises made? 

[57] Mr Atkins’ final will of 30 May 2012 left nothing to Phillip Atkins and 

consequently it is not difficult to conclude that he failed to meet the promise of 

testamentary provision made to Phillip Atkins. 

[58] The will of 30 May 2012 left nothing to Mrs Bryan unless the farm was sold 

within a period of five years from Mr Atkins’ death.   The farm can only be sold at 

Angela Jack’s request and her evidence is that she has no intention of doing so.  

Accordingly it is not difficult to conclude that the impact of Mr Atkins’ last will is to 

leave nothing to Mrs Bryan.  As a consequence the testamentary promise made to her 

is highly likely to fail. 

What award should be made? 

[59] The Court has a discretion as to the amount awarded once the elements of a 

claim have been made out.   

[60] S 3(1) of the Act requires the Court to take into account: 

  



 

 

(a) The amount of the estate; and 

(b) The nature and amount of the claims of other persons in respect of the 

estate;  

(c) The value of the testamentary promise; 

(d) The value of the service or work. 

[61] The relief provided by the Court should be based on what it is reasonable.  

When both parties have received benefits from each other, the Court will compare 

those benefits and compensate the claimant only for the unremunerated balance
17

.  In  

Re Welch
18

 the Court said: 

It is not to be doubted that, for instance, were there have been meritorious 

services and considerable sacrifice on the part of a claimant and the property 

promise been a central figure in the services or life of the claimant, the 

natural order under the Act may be one of vesting the property in the 

claimant, provided that this does no injustice to any other with meritorious 

claims against the estate.  Jones v Public Trustees [1962] NZLR 363 was 

such a case.  On the other hand, despite a promise of a specific property, 

either the limited value of the claimants’ services by comparison or other 

circumstances of the case may result in a lesser or different award, as in 

Public Trustee v Bick [1973] 1 NZLR 301 and Re Townley  

[1982] 2 NZLR 87. 

The amount of the estate 

[62] The statement of assets and liabilities provided by the estate solicitors 

indicates that the hearing date value of the estate is in the region of $1,178,000.  The 

principal asset of the estate is the farm currently occupied by Ms Jack.  This has not 

been valued but no issue was taken with an estimated value in the region of 

$1,100,000.  The other assets of the estate comprised livestock, shares, bank funds 

and a loan advance to Ms Jack, totalling $148,000.   Liabilities total $69,000.  The 

balance of the mortgage to Phillip Atkins, namely $110,000, was repaid by him to 

the estate solicitors.  This does not show on the list of assets and liabilities provided 

to the Court.   No explanation has been provided as to where the mortgage funds 
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have gone, although some suggestion has been made that some funds may have been 

provided to Ms Jack who has been living at the farm and paid a monthly wage.   A 

proper accounting of the mortgage repayment funds should have been provided to 

the Court.  In the absence of this I deal with the estate on the basis that its value is in 

the region of $1,178,000. 

The nature and claim of Angela Jack 

[63] In determining quantum, I take into account the circumstances of Ms Jack 

which are modest and which are quite different than either Mrs Bryan or Phillip 

Atkins, both of whom have substantial farming/business interests, and have 

accumulated significant wealth.  Ms Jack first appeared as a beneficiary in Mr Atkins 

will of 26 May 2009, when she was left a half share of the farm.  Although she was 

removed as a beneficiary in Mr Atkins’ will of 3 August 2009, she was reinstated as 

a beneficiary in 20 September 2011 and was effectively the sole beneficiary of  

Mr Atkins last will of 30 May 2012.  Although Ms Jack did not meet Mr Atkins until 

2002, from then until his death in 2013 she became an important part of his life.  Her 

care of Mr Atkins, particularly in the last of years of his life, was devoted.  This was 

recognised by a number of witnesses including Mrs Bryan.   

[64] I have no difficulty in concluding that the promises made by  

Mr Atkins to Mrs Bryan and Phillip Atkins did not preclude him from making further 

wills which reflected his life’s circumstances at the time they were made.  Indeed  

Mr Atkins exercised his right to change his will on a number of occasions.  The 

difficulty with Mr Atkins’ last will is, not that he benefitted Ms Jack as he was 

entitled to, but that he completely abandoned his promise to Mrs Bryan and to a 

lesser extend to Phillip Atkins. 

Phillip Atkins – The value of the testamentary promise and the value of the services 

or work 

[65] I have accepted that during the period 1980 – 1999 Mr Atkins gave to  

Phillip Atkins an indication that some or all of the mortgage secured against the 

Atkins family farm need not be repaid.  The value of the mortgage during the times 



 

 

the promise was made was between $240-$280,000.  Although it is difficult to value 

the work provided by Phillip Atkins, regard can be had to the 1990 will, which 

forgave the mortgage only if certain payments were made by Phillip Atkins to his 

nieces and nephews.   I accept also that what Phillip Atkins did for Mr Atkins was of 

value to him.  Without Phillip Atkins’ work Mr Atkins would have required 

additional assistance on the farm.  Set off against the value of the work done by 

Phillip Atkins are the benefits that Phillip Atkins received from Mr Atkins.   These 

were not insubstantial. 

[66] When the Atkins family farm was sold by Mr Atkins to Phillip Atkins in 

1980, Phillip Atkins had no cash contribution that could be applied to its purchase.  

By leaving money in the farm Mr Atkins enabled Phillip Atkins to purchase the farm, 

which he would not otherwise have been able to.  The benefit was significant and 

enabled Phillip Atkins to commence farming.  He has continued to benefit since. 

[67] For the duration of the mortgage, 1980 until repayment in 2013, the interest 

rate remained unchanged at 5 percent with a penalty interest rate at 7 percent.  It is 

Phillip Atkins’ evidence that despite the 5 percent rate he always paid 7 percent.  I 

have no reason to disbelieve that evidence.  However even at a rate of 7 percent, a 

significant benefit has accrued to Phillip Atkins.  Information has been supplied 

showing the Reserve Bank of New Zealand mortgage interest rates for the 30 year 

period from 1980 to 2010.  During the period 1980 to 1992 mortgage interest rates 

were consistently between 10 percent and 13 percent, with rates in excess of  

20 percent during the years of 1987 to 1989.  Rates exceeded 10 percent in the years 

1995 to 1998 and again during 2008.  During the remaining period of time interest 

rates were below 10 percent but seldom, if ever, below 7 percent.  Overall  

Phillip Atkins has received a significant benefit from the mortgage he received from  

Mr Atkins.  The benefit during the years 1980 to 1992 appears to be particularly 

acute, and no doubt helped Mr Atkins establish himself as a farmer. 

[68] It is unclear exactly what happened but in 1987 the mortgage was reduced by 

$27,000 and in 1989 by a further $13,000.  Phillip Atkins’ evidence is that in 1987 a 

scheme of arrangement was entered into between himself and the Rural Bank.   As a 

consequence the Rural Bank mortgage was reduced, and at the same time the 



 

 

principal payable to Mr Atkins was also reduced.  Phillip Atkins said that he did not 

pay Mr Atkins anything by way of consideration for the $27,000 reduction in the 

mortgage.  Mr Atkins cannot recall paying anything towards the $13,000, nor can he 

specifically recall paying $20,000 in 2005.  I am satisfied that Phillip Atkins 

benefitted by the reduction of his mortgage by $27,000 and that he may well have 

benefitted by the further reduction of $33,000. 

[69] Balancing the respective benefits, it is not difficult to conclude that  

Phillip Atkins received considerable assistance from his uncle, particularly during 

the 1980’s when the farm was sold to him and interest rates were high.  In return 

Phillip Atkins, in his understated modest farmers way, provided help to his uncle, at 

times to his own detriment.  I find that Phillip Atkins received a benefit from  

Mr Atkins but that Mr Atkins also received help from Phillip Atkins, which he 

recognised as significant by the making of a promise to benefit Phillip Atkins.   

[70] On balance I am satisfied that when the benefits each received from the other 

are set off, only a modest award to Phillip Atkins is justified. 

Mrs Bryan – the value of the testamentary promise and value of the service or work 

[71] It is difficult to quantify the value of the services or work provided by  

Mrs Bryan and no attempt was made to do so.   Services to family members cannot 

be measured in hourly rates and as recognised by law, are rendered in a variety of 

ways, which include not only work but friendship and emotional support.  They are 

frequently rendered without any consideration given to reward or benefit and it is 

Mrs Bryan’s evidence that this was the case.  In assessing the service and work 

provided by Mrs Bryan I have already looked at particular time periods and made 

comments regarding the work provided during those times.  Unsurprisingly what 

Mrs Bryan did for Mr Atkins varied dependant on her personal circumstances, her 

availability and where she was living.  Irrespective of how the matter is looked at, 

Mrs Bryan was available to Mr Atkins over a period exceeding 40 years, and from 

time to time was available on a regular on call basis.   



 

 

[72] Two periods of time stand out during which Mrs Bryan’s work appears to 

have significantly exceeded that which might be expected even of a family member.   

[73] In the period 1977 to 1985 Mrs Bryan appeared to be regularly called upon 

by Mr Atkins to assist.  Help was willingly provided.   

[74] In the period October 2009 until his death, Mrs Bryan was able and willing to 

provide assistance to Mr Atkins, even after the falling out in February 2012.  From 

the information contained in Mrs Bryan’s diary there were about 120 contacts during 

that time ranging from telephone calls, meetings at the sale yards and family events, 

to attending at the farm on short notice to provide needed help.   I am satisfied that 

Mrs Bryan frequently attended Mr Atkins home and provided help, well over what 

might be normally be expected.   

[75] Particularly during the period 2009 to 2012, the assistance provided to  

Mr Atkins is more than simply trifling and needs to be recognised by the making of 

an award that recognises that fact. 

[76] Despite Mr Atkins’ will of 3 August 2009 and some evidence to the contrary, 

I am not willing to conclude that Mr Atkins either directly or indirectly ever 

promised to leave Mrs Bryan the whole farm, nor indeed any part of the farm.  

However I accept that Mr Atkins did make a promise to see Mrs Bryan right. 

Conclusion 

[77] The way in which Mr Atkins will has been drafted presents some challenges 

in determining how an award should be made.  The purpose of the Act is to 

compensate a claimant.  If possible compensation should be paid immediately on the 

making of an award. 

[78] The will requires Ms Jack to remain at the property for five years after  

Mr Atkins’ death, namely until 16 September 2018 before she is entitled to receive 

the full benefit of the farm.  If the property is sold before that time Mrs Bryan is 

entitled to receive a one third share of the farm’s value at the date of Mr Atkins’ 



 

 

death.  However there is no suggestion Ms Jack has any intention of leaving the farm 

and in those circumstances Mrs Bryan will not receive anything.  Given that fact, the 

awards made to Mrs Bryan and Mr Phillip Atkins should be paid without 

unnecessary delay. 

[79] In setting the award I take into account: 

(a) The findings set out in this judgment; 

(b) Mr Atkins’ intention to benefit Ms Jack, with whom he formed a close 

and meaningful relationship over the last 11 years of his life;    

(c) The history of Mr Atkins’ will making, which consistently sets out to 

preserve the farm from being sold; 

(d) Consistent with his old-fashioned values and approach to farming,  

Mr Atkins placed a high value on the retention of a farm and his will 

reflects his intention to significantly benefit Ms Jack provided that she 

retained the farm; 

(e) The circumstances of each of the parties, including Ms Jack; 

(f) The need to recognise the promises made by Mr Atkins to Mrs Bryan 

and Phillip Atkins; 

(g) The work and services rendered by Mrs Bryan and Phillip Atkins and 

the benefit that Phillip Atkins received from Mr Atkins; 

(h) The benefit to Mr Atkins of the work and service provided to him; 

(i) Mr Atkins’ right to make and vary his wills.  This right was exercised 

by him from time to time to reflect both his circumstances and the 

circumstances of those he intended to benefit. 



 

 

[80] Mr Atkins left nothing to Phillip Atkins and to that extend has failed 

completely to fulfil the promise that he made to him.  All the criteria under the Act 

having been met, in the circumstances an award in favour of Mr Phillip Atkins is 

appropriate.  I set this at $30,000 to reflect the value of work to Mr Atkins often 

provided at short notice, but discounted to reflect the benefit Phillip Atkins received 

from Mr Atkins.  

[81] If Ms Jack remains on the farm for five years, Mr Atkins will have left 

nothing to Mrs Bryan, and to that extent has failed completely to fulfil the promise 

that he made to her. All the criteria under the Act having been met, in the 

circumstances an award in favour of Mrs Bryan is appropriate.  I set this at 

$130,000.  The calculation is as follows: 

(a)  For the period 1977 – 1985 when Mrs Bryan was 

available and was often called up to help 

$30,000 

(b)  For the period 2009 – 2013 when Mrs Bryan 

frequently provided help beyond what might be 

expected 

$60,000 

(c)  For the other periods of time, for work and services 

provided by Mr Bryan and to reflect that Mrs Bryan 

was available to provide emotional support and 

services, which were intangible, but which were of 

value to Mr Atkins 

$40,000 

[82] Payments are to be made within 90 days from the date of this judgment.  No 

interest is to be payable until the date of due payment.  If payment is not made on the 

due date, interest is payable thereafter at a rate of 8 percent per annum. 

[83] In the event that the estate and/or  Ms Jack is unable to make the payment to 

Mrs Bryan and Phillip Atkins, and as a consequence the farm at Tihiroa has to be 

sold, the proceeds of the estate shall be divided in accordance with this judgment, 

namely: 



 

 

(a) To Mrs Bryan the sum of $130,000; 

(b) To Mr Phillip Atkins the sum of $30,000; 

(c) Any interest payable to Mrs Bryan and Mr Phillip Atkins consequent 

upon late settlement; 

(d) The balance to Angela Jack. 

[84] Leave is reserved to counsel to seek any further directions/orders necessary to 

give effect to this judgment. 

Costs 

[85] Subject to any submissions received from counsel, costs are awarded to the 

applicant on a 2B basis.  Memorandum as to costs are to be filed by the applicant 

within 21 days and responded to by the respondent within 14 days. 

 

 

 

 

 

 

G S Collin 

Family Court Judge 


