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NOTES OF JUDGE D C CLARK ON SENTENCING

 
 

[1] Ms Isherwood, you appear in Court today having pleaded guilty to three 

representative charges under the Tax Administration Act 1994.  Specifically the 

charges relate to evading the assessment or payment of income tax for the period 

31 March 2013 to 31 March 2016.  That represented four occasions.  Then evading 

assessment for payment of GST by the named company for the period 31 May 2010 

to 31 March 2016.  That offending represented 36 occasions.  The third charge is 

evading the assessment or payment of PAYE deductions by the company for the tax 

period ended 31 May 2010 to 31 March 2016.  That represented 72 occasions of 

offending. 

[2] The maximum penalty for each of those charges is five years’ imprisonment 

and/or a fine that does not exceed $50,000.   In this case the Commissioner has made 

a submission that imprisonment is the only sentence and that is acknowledged by 



 

 

you through Mr Weir and the Commissioner’s submission is that a starting point of 

imprisonment of five years to five years three months is the appropriate place to start 

before acknowledging that there are mitigating features that need to be taken into 

account. 

[3] Before we talk about those things though the background to the offending 

which brings you before the Court is this.  This occurred because you were operating 

a scaffolding labour business for a period of about six years and this business was 

operated outside of the tax system which is acknowledged by you.  The 

Commissioner’s view is that you were familiar with that system because of your past 

experience and in this case while you completed paperwork that was required to go 

to other parties, you did not then complete your obligations in terms of the returns 

that you were required to complete with IRD.    This business employed up to 10 

staff and by all accounts everything that was required to -be done in respect of them 

was done, it just was not completed between you and the Commissioner. 

[4] The Commissioner has made an assessment of the liability in respect of that 

and it has come to a significant figure of about $700,000 down to $603,000 

excluding penalties and interest.  It is clear from the material I have that looking 

back now if you had the ability to pay that back you would but that is unrealistic. 

[5] There are things that the Commissioner has made a submission about, things 

that need to be taken into account and I do not think there is any issue with this 

between the Commissioner and Mr Weir.  What needs to be looked at is your 

behaviour, the gravity of it, the seriousness of the offence and consistency with other 

similar matters.  It is clear also that there are credits available to you. 

[6] You have pleaded guilty to each of the charges and I understand you have 

been co-operative with the inquiries that needed to be made.  One of the things that 

makes your behaviour worse though is that this was premeditated behaviour.  It also 

went on over a period of time and there is a significant loss to be considered. 

[7] As well as the Commissioner’s submissions, I have also read the submissions 

that have been prepared by Mr Weir on your behalf and the difference between the 



 

 

two relates to the term of imprisonment that is appropriate as a starting point.  The 

Commissioner, as I have indicated, has fixed a starting point based on decisions 

which relate to similar matters and it is based on those cases that the submission has 

been made, that five years to five years and three months is the appropriate starting 

point. 

[8] Mr Weir on your behalf has made a submission that for this type of behaviour 

there is no tariff.  That given the purposes and principles of sentencing that a lower 

starting point that takes into account a whole lot of matters including rehabilitation 

would in his submission attract a starting point of about four years’ imprisonment. 

[9] The things that can be considered as mitigating include a guilty plea credit 

and my view is that a full credit is available so 25 percent.  Mr Weir has also referred 

to the fact that you are deeply remorseful and that is acknowledged by the 

Commissioner.  It is also clear that there is a much wider impact and in particular 

there are consequences not just for the community but also for your family. 

[10] In terms of remorse the probation officer thought that your focus was more 

on those closest to you, but I accept that you understand and are remorseful for the 

impact that your behaviour has had on not only your family but the wider business 

community and you have acknowledged also that it is a breach of trust to the 

Commissioner who relies very much on the honesty of the people that it is dealing 

with to do the right thing. 

[11] When looking at those mitigating factors and I have acknowledged I consider 

you are truly remorseful, that you are entitled to a full credit for your guilty plea.  It 

is clear to me that while as I have indicated you will not pay the money back as that 

is not realistic, you have taken steps to address what is a significant matter as well 

and that is gambling and it is clear from the information I have here that was relevant 

to why you behaved in this way. 

[12] I have a report here which indicates that you have taken some proactive steps 

now to really get your gambling issues properly assessed and there is a 



 

 

recommendation about the need for ongoing treatment for you and you are 

committed to do that. 

[13] I have read the references that have been supplied by your family.  I have 

read the letter that you have written yourself and also the letters that have been 

supplied by other people who have known you and your family well over a period of 

time.  There are consequences for your wider family and I have read the comments 

that your mother made about pulling away from responsible positions that she held 

because she did not want there to be any aspersions about that role as well. 

[14] What I can see from the people who have written references in support of you 

is that outside of this behaviour you are highly regarded as indeed are your whānau.  

You are a person who has been committed to your children but also your community 

and I can see also from the information I have that when you are in a position to, you 

will have very, very good support from your whānau and friends, particularly around 

the rehabilitation that you will need to continue to work through.  That in my view is 

a positive feature. 

[15] In terms of sentence, however, having looked at the things that have 

happened over the last six years and your level of responsibility in it, I agree with the 

submission made by the Commissioner that the starting point is in that five year 

range.  I do not think that it needs to go any higher and I consider that five years is 

the appropriate starting point having regard to all of the offending. 

[16] From that I consider that there are significant mitigating factors, your guilty 

plea, your remorse, the steps that you have taken towards assessing your 

rehabilitative needs already, the fact that you have very, very good support which in 

my view means that the prospects of rehabilitation are very good and as well as that, 

I take into account that you do really want to put things right with the Commissioner 

but you are not in a position to do that. 

  



 

 

[17] Mr Weir said that a combination of mitigating factors should attract a greater 

reduction in sentence than you would normally expect and I agree with that and from 

the five year starting point giving you a full credit for your guilty plea which is 25 

percent, my view is taking into account the written material I have here that your 

sentence can be mitigated to the extent of 40 percent.   That means that the final 

sentence in respect of each of the charges is a term of three years’ imprisonment. 

[18] My hope is that this fall from grace is the only one that you will have.  That 

with the support of your whānau and with your commitment to doing the right thing 

in the future, this will be the only occasion that you will be before this Court. 

 

 

D C Clark 
District Court Judge 
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