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[1] Peter Brooks, you are for sentence this afternoon having pleaded guilty to 

two charges of dishonestly using a document to obtain a pecuniary advantage, and 

one charge of theft by a person in a special relationship.  All charges carry maximum 

sentences of seven years’ imprisonment.  

Facts 

[2] In late 2011 you met and befriended the victim who was living at a motor 

camp in South Otago. The victim was unwell and needed help with everyday tasks, 

including buying goods.  You offered to help the victim, resulting in him giving you 

his bank card and PIN number.  This was on the basis you would have possession of 

the card and use it to purchase items the victim needed.  Over a period of two 

months between mid-August and mid-October 2012, you made 76 unauthorised 

withdrawals on the card to the total value of $34,503.   



 

 

[3] Prior to that offending being discovered, the victim asked you to sell a 

caravan he owned on the basis you would sell it on his behalf and in return you 

would receive a commission.  It was agreed the asking price for the caravan would 

be $10,000.  You sold the caravan for $5800 and retained the sale proceeds.  By the 

time your offending was discovered, you had left the motor camp and were living 

elsewhere.  

[4] You were spoken to by police at the end of January 2014, admitting use of the 

bank card to withdraw money for your own personal use, gambling in particular 

although purchases of alcohol were also referred to.  You also admitted selling the 

caravan as alleged and spending the money.  You told the police the victim had 

agreed to your use of the card for whatever you wanted, on the basis you would pay 

the money back when you were able to.   

[5] Your guilty plea indicates that statement to police was untrue.   

Course of Proceedings 

[6] Something needs to be said about the history of the proceedings.  Not guilty 

pleas were entered to the charges and the matter was scheduled to trial on 

18 May 2015.  You absconded and a warrant for your arrest was then issued.  

[7] Approximately 16 months later you made a voluntary appearance in the 

Greymouth District Court and pleaded guilty to the charges a month after that.   

[8] You have convictions dating from 1984 to 2008.  They are suggestive of an 

alcohol issue.  You do not have prior offending for dishonesty matters.  

Victim 

[9] The victim has filed a victim impact statement which I have regard to.  He is 

now 66 years of age, the same age as you.  He refers to the friendship and trust 

which had developed between you and him.  He says that, at the time he gave you 

the card and PIN number he was grieving the death of his sister and had fallen back 

into an alcoholic state.  He was ill, he was vulnerable and you knew as much.  The 



 

 

victim describes how you exploited his trust and betrayed him.  The money was his 

nest egg for retirement.  You depleted his bank account, leaving him now on a 

pension, living from week to week with what he says, “no spare money to register 

my car or anything outside simply existing.”  Your offending has had an emotional 

effect on him in addition to those financial consequences; he feeling isolated and 

unable to trust people.   

[10] There was no restorative justice conference held in this case.  

Sentencing Principles 

[11] In terms of sentencing principles, counsel have filed written submissions in 

which they have identified the relevant sentencing principles applicable.  The 

sentence needs to hold you accountable for the harm you have caused to your victim.  

It should promote in you a sense of responsibility for that harm and an 

acknowledgement of it. Denunciation and deterrence, general and personal, are 

required.  The sentence should also provide for the interests of the victim, if possible, 

by an award of reparation in his favour.  

Starting Point 

[12] You have heard counsel make submissions as to an appropriate starting point.  

To assist me in determining the appropriate starting point, I need to assess the 

gravity, the seriousness of your offending, and your level of blameworthiness, and 

your level of culpability.  That is so for all criminal offending.  In some cases, there 

are tariff decisions which assist the Court in setting a starting point, but no tariff 

decision exists in this case, given the range of circumstances in which this type of 

offending can occur.  

[13] That said, the Court of Appeal has set out a general approach to assessing 

culpability for offending of this nature.   

[14] Regard is to be had to the following factors: 

  



 

 

The circumstances and nature of the offending 

(a) Here you befriended the victim, knowing that he was elderly and 

vulnerable by reason of his personal circumstances; you offered to 

assist him and then abused the trust placed in you.  The offending 

occurred over a space of several months.   

Magnitude and sophistication 

(b) The offending itself was unsophisticated but involved you accessing 

the victim’s bank account on 76 occasions and misleading a business 

in Otago who was to sell the caravan on behalf of the victim.   

The type and number of victims 

(c) There was only one victim in this case; an elderly, ill and vulnerable 

man who had placed his total trust and confidence in you by giving 

you his bank card and PIN number.   

Motivation for the offending 

(d) The money dishonestly obtained was spent by you to satisfy your 

personal vices, gambling in particular, but also the consumption of 

alcohol.  

Amount involved 

(e) Total losses to the victim amount of just over $40,300.  More 

importantly, from this victim’s point of view, it was all of his savings 

and assets, save for a car which he still retains.   

  



 

 

Period over which the offending occurred 

(f) In this case, a two-month period in relation to the bank card, followed 

by offending in respect of the caravan, to a total period of offending of 

around three months.   

Seriousness of the breach of trust involved 

(g) In my view the breach of trust could hardly have been higher.  You 

knew of the victim’s personal circumstances, his inability to attend to 

his own day-to-day needs; you acted in a way which led the victim to 

believe you cared for him and in return he trusted you to look after his 

needs and property.  You cynically and deliberately breached that trust 

for your own purpose over a period of three months.   

Impact of the offending on the victim 

(h) I have already referred to the victim impact statement, which makes it 

clear your offending has had a considerable impact on him, financially 

leaving him without financial resources, and also emotionally.   

[15] I remind myself that the amount of money lost is not determinative of the 

seriousness of the offending but there is some connection when considering the need 

for deterrence, particularly when a breach of trust is involved or where dishonesty 

occurs in circumstances where advantage is taken of friends or others who place 

their trust in an offender.   

[16] When I consider all of these matters, I assess the offending to be at the higher 

end of the seriousness scale, with your level of culpability to be at the highest end.   

[17] Against that finding, I need to determine an appropriate starting point.  

The Crown submits for a starting point between three and three and a half years, 

given the totality of your offending, whereas Mr Kilkelly, on your behalf, submits for 

a starting point of between two, and two years and three months imprisonment.   



 

 

[18] I have had regard to the various cases referred to by counsel and other cases, 

Rako v R,1 Turner v R,2 and Luoni v Police.3

[19] After considering those cases and having regard to the aggravating factors in 

this case, particularly the vulnerability of the victim, the enormous breach of trust, as 

well as the large number of transactions carried out over a two month period, and the 

effect of the offending on the victim, I have determined a starting point for the 

dishonestly using a documents charge to be two years and nine months’ 

imprisonment.   

  I do not intend to analyse them in 

detail.  I have had regard to them.   

[20] I uplift that for the theft charge by a further six months to an adjusted starting 

point of three years and three months’ imprisonment.   

[21] Although you have previous convictions, none are for offending of this type, 

and I do not uplift the starting point further.   

Mitigation 

[22] Mr Kilkelly’s written and oral submissions have focussed on mitigating 

factors.   

[23] Your personal circumstances are set out in the pre-sentence report and I have 

regard to them.  You are 66 years of age, have always been in employment and wish 

to continue as a builder upon your release from prison.  You say there is work 

available for you in the Christchurch area.  I have received nothing to confirm that.  

[24] It appears you have no immediate family beyond a sister with whom you live 

from time to time.  Mr Kilkelly submits that you are remorseful for your offending.  I 

find it difficult to detect any real or genuine remorse from the pre-sentence report.  

You told the probation officer the victim had given you the property, the victim had 

permitted you to use the card, you describing the victim as a chronic alcoholic and 

                                                 
1 Rako v R [2015] NCZA 463 
2 Turner v R [2014] NZCA 454 
3 Luoni v Police [2016] NZHC 695 



 

 

that you had “essentially saved his life”.  That suggests a lack of true 

acknowledgement of your offending and the effect it has had on the victim.   

[25] The question of reparation has also been addressed by counsel.  You accept 

the figure $40,303 through counsel, and you say you wish to pay reparation to the 

victim.  The reality is you have no assets, no savings, and you are currently unable to 

work.  Whether you are able to secure work in the community is unknown, 

particularly in the area you wish to live in, although you now say you will move to 

Christchurch.  If you were ordered to pay reparation at $100 per week, it would take 

over eight years to repay the losses to the victim.  By then you would be 74 years of 

age, as would the victim.   

[26] In the circumstances, your offer to pay reparation in full is somewhat shallow 

and unrealistic.  I have considered the case of R v Creek,4

[27] I also take account of the fact that given your age and general circumstances 

imprisonment will be difficult for you. 

 and intend to order 

reparation in a sum below the full amount of the losses.   

[28] In all of the circumstances, I allow five percent for those personal mitigating 

factors.   

[29] In terms of a guilty plea, you seek credit for the entry of a guilty plea.  You 

made your first appearance on these matters on 19 February 2014.  You pleaded not 

guilty.  A trial was scheduled 15 months later but you absconded and it was a further 

18 months before you resurfaced and entered guilty pleas to the charges.  In the 

meantime, the victim had been prepared for trial and had to wait a further 18 months 

before discovering that a trial was not required.   

[30] You explained absconding on the basis that there had been an indication 

given to you of home detention but felt such punishment was unfair.  Your 

absconding and your reasons for same do you no credit.  

                                                 
4 R v Creek CA199/06, 17 August 2006 



 

 

[31] In the circumstances, I am not prepared to allow any credit for your belated 

guilty plea.  While it is true the victim did not ultimately have to give evidence, there 

was a timeframe of nearly three years between your first appearance in Court and the 

guilty pleas, during which I have no doubt the victim suffered considerable stress 

and anguish.   

Result 

[32] When the mitigating factors are taken into account the end sentence is three 

years and one month’s imprisonment. 

[33] On each charge of dishonestly using a document you are convicted and 

sentenced to imprisonment to three years and one month. 

[34] On the charge of theft by a person in a special relationship you are convicted 

and sentenced to imprisonment for six months. 

[35] All of the sentences are concurrent.   

[36] Given your personal circumstances, I decline to make a reparation order for 

the full amount of the victim’s losses.  Instead, I make an order that you pay 

reparation in the sum of $15,000 at the rate of $20 per week, with the first instalment 

due two months following your release.  That level of payment is to be reviewed in a 

fines list six months after the first payment.   

 

 

 
M B T Turner 
District Court Judge 
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