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NOTES OF JUDGE D G SMITH ON SENTENCING 

  

 

[1] Mr Whaitiri and Mr Nehemia I am going to go through the charge document 

as to the charges that I am sentencing you on.  Firstly, so that everyone is aware as to 

what is involved but secondly, so that the Crown can ensure that I have actually got 

the charges right. 

[2] The first charge Mr Whaitiri is that between 1 May 2015 and 25 July 2015 at 

Dannevirke you supplied a Class A controlled drug, namely methamphetamine to 

persons unknown.  Second charge is to you Mr Nehemia that on 7 May 2015 at 

Auckland you supplied a Class A controlled drug, namely methamphetamine to 

Mr Whaitiri.  Third charge is that Mr Whaitiri between 7 May 2015 and 8 May 2015 

at Auckland, had possession of a Class A controlled drug, namely methamphetamine 

for the purposes of supply.  Next charge is to Mr Nehemia that on 25 May 2015 at 

Auckland he supplied a Class A controlled drug, namely methamphetamine to 



 

 

Mr Whaitiri.  Then against Mr Whaitiri on 25 May 2015 at Auckland had possession 

of a Class A drug, namely methamphetamine for the purposes of supply.  Then for 

Mr Nehemia on 24 July 2015 at Auckland supplied a Class A controlled drug, 

namely methamphetamine to Mr Whaitiri.  The last charge to Mr Whaitiri is that on 

25 July 2015 at Napier had possession of a Class A controlled drug, namely 

methamphetamine for the purposes of supply.  Does the Crown contend that that is 

correct [Yes Sir that is in order with the charge notice where I have taken the pleas 

on]. 

[3] These charges come out as a result of Operation Frost.  As a result of the 

information gathered by Operation Frost it is established that the defendant Whaitiri 

was sourcing large amounts of methamphetamine on behalf of others via the 

defendant Nehemia in Auckland.  The defendants Whaitiri and Nehemia would act as 

go betweens, as liaisons; Whaitiri on behalf of a Hawkes Bay based dealer and 

Nehemia on behalf of Auckland based suppliers who he was associated with.   

[4] The defendant Whaitiri would receive and retain a small portion of the 

methamphetamine he obtained on behalf of the Hawkes Bay based dealer and he 

would then supply it to drug users and associated in the Tararua district.   

[5] The defendant Nehemia would be paid for his involvement in cash and by 

methamphetamine.  Mr Whaitiri travelled to meet Mr Nehemia, he did so with an 

associate acting as a driver.  While it is clear that both the defendants Whaitiri and 

Nehemia were totally aware of what was occurring the position with the drivers was 

less so.  The quantities of methamphetamine involved have been the subject of some 

discussion.  The Crown has submitted that the offending involves at least 877 grams 

of methamphetamine for the first deal, 542 grams for the third and an unknown 

quantity on the second.  They had submitted to me that something in the vicinity of 

one kilogram would be safe overall for sentencing purposes. 

[6] Mr Simperingham for the defendants has submitted the total amount that the 

Crown can prove is 738 grams.  That is in part due to text messages which create 

some confusion between ounces and grams.  For the purposes of sentencing I am 



 

 

doing so on the basis of the 738 grams which is the very minimum the Crown can 

prove.   

[7] In determining the appropriate sentence I need to bear in mind the principles 

of sentencing as set out in Sentencing Act 2002.  When sentencing involves 

Class A drugs the most important of principles are the need to denounce and deter 

drug dealers.  A sentence imposed must be sufficient to deter not only these two 

defendants but also any others tempted to commit such offences in the future.  I 

acknowledge that at the same time I am required to ensure that the sentence is 

consistent with sentences imposed in other cases that are broadly similar.  I am also 

required to set a sentence that allows for the defendants’ rehabilitation and 

reintegration into the community and the sentence imposed must be one that is the 

least restrictive outcome in the circumstances.   

[8] In your case, Mr Whaitiri and Mr Nehemia, that last requirement really 

means that I must impose the sentence of imprisonment that is the least that is 

appropriate to reflect the seriousness of your offending.    

[9] I am assisted in determining what appropriate starting points are for each of 

you by the Court of Appeals Decision in R v Fatu
1
. At para [34] of that decision the 

Court said:  

The result is that we adopt the following sentencing bands in cases involving 

the sale or supply of methamphetamine. 

(a) Band one - low level supply (less than five grams) - two years to 

four years imprisonment. 

(b) Band two - supplying commercial quantities (five grams to 

250 grams -three years to nine years imprisonment. 

(c) Band three - supplying large commercial quantities (250 grams to 

500 grams) - eight year to 11 years imprisonment. 

(d) Band four - supplying very large commercial quantities (500 grams 

or more) - ten years to life imprisonment. 

[10] The Court of Appeal emphasise that those starting points were before taking 

into account aggravating and mitigating factors relating to the offenders.  The 
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amount of methamphetamine found in the car of Mr Whaitiri at the time he was 

stopped was 542 grams that had been earlier supplied by Mr Nehemia.  That quantity 

alone places both of you in band 4.  It is suggested by the Crown that further 

offending by the two or you was significant.  At para [31] of its decision the Court of 

Appeal in R v Fatu said: 

[31] Where an offender fits within any particular band will depend not 

just on the quantity and purity of the drugs involved but also the role played 

by the offender. Those who are primary offenders can expect starting point 

sentences towards the higher end of the relevant band with the converse 

applying to those whose role is less significant. Obviously the sentencing 

Judge will also need to take into account the principles of sentencing 

referred to in s 8 of the Sentencing Act 2002. Further, the aggravating and 

mitigating factors relevant to the offending (as opposed to the offender), as 

set out in s 9 of the Sentencing Act, will also be highly relevant in fixing the 

starting point within a particular band. 

[11] Further at para [36]: 

[36] We emphasise that these bands are otherwise applicable to all who 

import methamphetamine, including those whose roles are as “mules”. 

Obviously the more significant the role of the offender in any importation, 

the closer the appropriate sentence will be to the top end of the relevant 

sentencing band. 

[12] The Crown has accepted that there must be a difference between those who 

are liable as principal as a mule is, and those who are liable on secondary party basis, 

it is necessary to consider, the Crown has submitted, what the quantity of the drug 

involved in the offending is by reference to what the actual offending is.   

[13] I will deal with each of you individually against that background and starting 

with you Mr Nehemia.   

[14] Submissions made on your behalf accept R v Fatu must determine the 

starting point.  It was submitted that the bands are not impermeable and that 

Toogood J decision in R v Feng & Ors
2
 was relevant and I was referred in particular 

to the way in which His Honour dealt with Ka Kit Poon.  In the case of Ka Kit Poon, 

he was relied upon by Bouavong to further Bouavong’s distribution business.  

His Honour Toogood J accepted that he was something of a co-ordinating or liaising 
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role as well as being a courier.  The volume of methamphetamine dealt with was just 

under 500 grams which His Honour said placed him at the top end of Band three.  

The Crown saw a starting point of nine to 11 years.  Accepting that he had been 

drawn into the offending by his close relationship with Bar Wong, His Honour 

adopted a starting point of nine years.   

[15] In the case of Phokham Bouavong the amount of methamphetamine involved 

was 336 grams, of which 280 grams were dealt with in one deal.  His Honour 

accepted that he was providing assistance to his brother Aenoy both as a runner and 

as a go between in communications between him and the dealers.  His Honour said 

at para 90: 

[90]  Without sacrificing the necessary consistency of approach, the 

starting point bands described by the Court of Appeal are not to be 

followed slavishly according only to the quantities of drugs involved 

in the offending. Putting your role in the Arounsaphay transaction 

into a proper perspective, I propose to treat you as if you fell at about 

the mid-point of Band 2 – that is commercial dealing.  

[16] His Honour went on to adopt a six year starting point.   

[17] It was submitted on your behalf, Mr Nehemia, that your role was as a go-

between and that you had been paid a wage of money or by drugs for your role.  It is 

submitted that there is no suggestion that you were on a profit share.  It is submitted 

that this drops you into the bottom of Band 4 or into Band 3 and that a starting point 

between eight and 10 years is appropriate.   

[18] While I accept the submission that Mr Nehemia’s role is one which lowers 

the starting point I cannot accept that it drops to the level which was submitted to 

me.  Primarily the amount involved able to be proved is 738 grams and it is at the 

very minimum amount which has been dealt with.  That is well beyond the 500 

grams in the case of Toogood J that I have just referred.   

[19] Given that the minimum quantity involved and the knowledge that there had 

to be more than that involved the appropriate starting point in my view is 11 years.   



 

 

[20] The submission is made that there is less charges before me for you 

Mr Nehemia, than that for Mr Whaitiri and that should lead to a lesser starting point 

than Mr Whaitiri.  I do not accept there is any differentiation in terms of involvement 

between the two of you.  Mr Whaitiri’s source was via Mr Nehemia and such 

offending as Mr Whaitiri was involved in inevitably Mr Nehemia would have been 

involved at some point on the basis of the facts produced by Operation Frost.   

[21] I have accepted the submission in respect of both defendants that the prior 

convictions they have are irrelevant for setting sentences for these offences and the 

Crown accepts that position.  It was submitted to me that Mr Nehemia should have a 

12 month discount for constructive efforts over the past year including a strong 

family and community support and that he would seek further discount for remorse 

at sentencing.   

[22] The Court of Appeal in  Kun Wei v R
3
 at para 37 stated: 

[37]  An offender’s previous good character, evidenced by the absence of 

previous convictions, is one of the factors a sentencing judge must 

take into account as a mitigating factor.
4
 This recognises that a fall 

from grace is a punishment in itself, and the greater potential for 

rehabilitation where community involvement and good character 

bear witness to a reduced probability of reoffending.
5
 

[38]  It is not, however, a predominant factor. In some cases the mitigating 

factor of previous good character can have only limited application. 

This Court has previously held that in cases of serious drug 

offending, the need for deterrence and denunciation is of greater 

significance.
6
 

[23] I made it clear when I gave you a sentence indication that I was prepared to 

allow one year deduction for remorse and personal circumstances and I made it clear 

that that was subject to confirmation by the way of the pre-sentence report.  The 

pre-sentence report is clear Mr Nehemia that you have taken on board what the 

outcome of your offending is and I am heartened by the letter received from the 

chaplain at Manawatu Prison.  I quote from his letter: 
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In my recent meetings with him I have been struck by his openness and 

insights into his old life and the thinking that led him to offend.  All over he 

is quickly developing a different way of thinking and looking at the world. 

Having been a prison chaplain for over eight years I feel I have developed an 

ability to distinguish between the fake from the genuine and I believe that 

there is something very genuine about Jansen and his desire to lead a 

Christian life.  He is making good decisions and is responding well to the 

challenges he is facing from others in his unit to revert to his previous way 

of thinking and acting. 

[24] The chaplain makes the point that he does not often write letters of support 

and only does so when he has a high degree of confidence that the changes he has 

written about are real.  That being the case then I am prepared to confirm a one year 

deduction for remorse and personal circumstances.  You then are entitled by the 

Supreme Court’s decision of R v Hassle
7
 to a 25 percent deduction for guilty pleas 

and that brings me to an end sentence of seven and a half years.   

[25] Mr Nehemia, you have spent a period of time on electronically monitored 

bail, I am required under subs (3A) of s 9 Sentencing Act consider not only the 

period of time spent on EM bail but also the relative restriction of the end condition 

particularly the frequency and duration of your authorised absences from the 

electronic monitoring address and your compliance with the bail condition.  There 

was one minor and irrelevant breach of the bail conditions.  You were entitled to 

attend a work trial at Farmers for a period of time but I note that was a limited 

period.  It was put to me by your counsel on the basis of Shuster v R
8
 where 

three months’ deduction was given for eight months spent on restrictive bail and it 

was sought that you obtain a six month deduction for your 13 months on bail.  

Mathematically that does not work but in my view it is a question of assessment of 

the matter overall.  My view as I indicated to you previously is that a deduction of 

five months should be given.  That leaves you, Mr Nehemia, with an end sentence of 

seven years and one month. 

[26] I move to Mr Whaitiri.  I consider, Mr Whaitiri, that your role in the 

organisation throughout the country was on par with Mr Nehemia’s and I cannot see 

why a different starting point should be adopted.  Similarly I am prepared to consider 

one year for remorse and other factors.  I was given at the sentence indication a large 
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number of references.  As I noted at that time Brewer J and R v Ishak
9
  said at para 

[23]: 

[23]  Unfortunately, when it comes to sentencing for serious drug 

offending, the law does not permit personal circumstances to be given much 

weight at all. In fact, in most sentencings, they are given no weight.  

[27] There His Honour went on to find Ishak’s situation accepted all and gave her 

a discount of six months and addition to her personal circumstances gave her a 

discount of five percent for remorse.  I made it clear to you that that one year 

deduction was subject to confirmation by way of your pre-sentence report.  I note 

that in the pre-sentence report, Mr Whaitiri, that you had thought about the potential 

consequences but did not realise the sanctions were so significant given the 

quantities you were selling.  You have stated remorse not only for the community but 

also of your children and family and you now have the realisation the impact your 

offending can have on the community but accepts that you did not think of that at the 

time.   

[28] I refer back to the references that I received in your support.  They came from 

a large number of people in the community referring to the help that you provided 

them and the support you have given them.  On that basis I am prepared to confirm 

the one year deduction.  You have not been on EM bail and so time that you have 

spent in custody awaiting sentence will automatically under the legislation be taken 

into account.  Therefore the sentence for you is seven years, and six months after the 

25 percent discount for guilty pleas.   That sentence will be imposed on each of the 

charges that are involved. 

 

 

D G Smith 

District Court Judge 
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