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NOTES OF JUDGE M L S F BURNETT ON SENTENCING 

 

[1] Mr Ake you are 22 years of age and are here today for sentence on a number 

of matters; two charges of assault with intent to injure, each carry a maximum 

penalty of three years’ imprisonment; one of kidnapping, carries a maximum penalty 

of 14 years’ imprisonment; two of male assaults female, two years’ imprisonment 

each; one of injuring with intent to injure five years’ imprisonment maximum; two of 

assault with a weapon, again five years’ imprisonment maximum on each charge; 

one of sexual violation which carries a maximum of 20 years’ imprisonment; one of 

possession of a firearm which carries a maximum of four years’ imprisonment and 

one of threatening to kill which carries a maximum of seven years’ imprisonment. 

[2] You and the victim had been in a relationship of one year.  On [date 

deleted] February 2016 the victim visited you and between that date and [date 

deleted] February you subjected her to an array of violence that makes up most of 

the above charges and that violence including detaining her in your bedroom against 



 

 

her will, tying her to you during the night-time, daily assaults including punching 

and strangling, dragging her along the drive as she tried to escape and jabbing her in 

the eye, cutting her hair, punching to her head and face, making her take her clothes 

off then using a hammer and pair of scissors to threaten her.  You sexually assaulted 

her or violated her with a pair of scissors including penetrating her genitals with the 

sharp end of the scissors. 

[3] On 23 February police executed a search warrant and found a .22 calibre 

pump rifle on your property.  You do not have a firearms licence.  On a later occasion 

on 10 May 2016 you attacked the victim again and threatened to bash and kill her 

while you were both at your family’s home.  Your family had to intervene to stop 

you from continuing to attack the victim, which seemed to enrage you further, 

causing you to blame the victim further and then, when that was not sufficient, to 

threaten to kill yourself. 

[4] The pre-sentence report not surprisingly assesses you at having a very high 

risk of re-offending and of being harm to others.  The pre-sentence report makes 

further comments referring also to your behaviour in custody fluctuating frequently 

from good to abusive, threatening and damaging prison property and the assessment 

of being at a very high risk of re-offending and harm to others given the escalation in 

your offending, lack of insight, coping skills and antisocial lifestyle. 

[5] Your involvement as a patched member is also recorded on page 3 of the 

pre-sentence report to join the East Coast Mongrel Mob chapter.  Now the Crown 

and defence have both provided written submissions and I have heard from 

Mr Morgan on your behalf also, so the Crown refers to the targeting of the victim’s 

head, the level of violence, the strangling, dragging her, jabbing your finger in her 

eye, stomping on her head causing her to become dizzy and disorientated and 

slapping her to the face. 

[6] You would threaten to kill her and further bash her.  There was a high level of 

prolonged and repeated violence, use of a weapon which included a hammer and a 

pair of scissors.  There is the unlawful detention, a relatively high level of 

degradation and violation and threats.  This is violence within a domestic 



 

 

relationship and a vulnerable victim as a result and some injury and plainly 

significant emotional harm inflicted.  The Crown identifies band 2 of R v AM
1
 and 

refers the Court to Haupapa v R
2
, R v Charleton

3
 and R v Dawson

4
. 

[7] The Crown submits that the offending falls within the high end of band 2 

with a starting point of 11 years’ imprisonment.  Band 2 of R v AM is seven to 13 

years. 

[8] The Crown seeks an uplift of two years for the rest of the violent offending 

associated with the February offending and a further uplift in the range of one year 

for the May offending leaving a starting point of 14 years’ imprisonment.  There is 

also an uplift sought for your numerous previous convictions and your earlier 

offending took place whilst you were on either parole or on release conditions for 

offending against the same victim. 

[9] The Crown acknowledge a credit of 20 percent and seeks a minimum period 

of imprisonment of 50 percent. 

[10] On your behalf Mr Morgan refers to a number of factors as well and reminds 

the Court or submits to the Court that the sexual violation was part of an ongoing 

assault at the time of the violence offending.  I am of the view that the sexual 

violation through the use of an object is the lead charge. 

[11] The vulnerability of the victim is accepted by defence.  The level of harm is 

described on your behalf as being a series of small cuts together with injuries from 

other violent offending.  The level of emotional harm must be plain. 

[12] The scale of the offending is not seen as significant as the Crown would 

submit and the submission is that this places the matter squarely in the moderate 

degree of band 2.  A starting point of between six and eight years is sought, then the 
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consideration of the other violence both in February and in May and an 

acknowledgement for previous convictions.  R v Doherty
5
 is referred to. 

[13] In written submissions Mr Morgan has distinguished both Haupapa v R and 

R v Charleton. A full discount of 25 percent is sought and restorative justice is 

referred to, which did not proceed due to the facilitators not being able to 

communicate with the complainant. 

[14] As to a minimum period of imprisonment, that is opposed and your relatively 

youthful age is referred to and the seriousness upon which the Parole Board will 

regard any early release given your current offending and your prior offending. 

[15] I am of the view, however, that the level of manipulation by you is at the very 

high end.  For example when you were attacking the victim at your family home 

your mother and aunt intervened and your mother apparently slapped you and you 

simply blamed the victim for this rather than your own conduct saying that the 

victim “made your mother hit you” and that you should “f-ing kill her.”  You 

repeated this threat several times.  When your mother and aunt lay on top of the 

victim to prevent you attacking her and taking her away you said you would leave 

and hang yourself. 

[16] Although relatively youthful you display a high sense of entitlement to use 

violence to express your emotional state and you take the position that the victim is 

responsible for your conduct.  You have not completed any psychological 

assessments due to your repeated failure to attend appointments and a term of 

one-third sentence in my view is insufficient to hold you accountable for the harm 

done to the victim by you and to the community and/or deterring you and/or 

denouncing your conduct and/or protecting the community.  Given your level of 

violent offending, your relative youth, your sense of entitlement, extreme level of 

manipulation, your high security risk, your continued gang membership and failure 

to engage in programmes, a minimum period of imprisonment of 50 percent or 

longer is commensurate with that envisaged in s 86 Sentencing Act 2002. 
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[17] Looking at all of those matters, the level of culpability in particular, as well 

as allowing for the uplifts as recognised, I take a starting point of between 12 and  

12 and a half years’ imprisonment. I do recognise that you are entitled to 

acknowledgement of 20 to 25 percent for the guilty plea which comes to nine and a 

half years’ imprisonment.  A minimum period of imprisonment for the reasons that I 

have identified of at least 50 percent would be warranted.  Four years and nine 

months represents 50 percent and which is the minimum period of imprisonment 

imposed on you. 

[18] There is an order for forfeiture and destruction of the firearm. 

 

 

 

M L S F Burnett 

District Court Judge 


