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[1] This decision relates to an appeal which has been made by Mr Sturm against 

a decision of the Commissioner for child support that Mr Sturm be assessed to pay 

for the period 1 April 2014 to 31 March 2015; the assessment being that Mr Sturm’s 

support payments were assessed at $1900 per month.   

[2] The position is that this matter has proceeded although following discussion 

between the parties and hearing from both Mr Boivin and directly from Mrs Sturm 

(who acts for herself), my understanding is that the parties are essentially in 

agreement as to the way forward. 

[3] The background is that the parties are the parents of two girls, Addison, who 

is aged 11, and Carlie, who is nine (who is 10 in February 2017).   

[4] This determination is pursuant to s 103B(5) Child Support Act 1991.  It is by 

way of a re-hearing.  The commentary in this section states:  

That the court will only disturb the findings of the body appealed from if it 

can be shown that that body exercised its discretion on some wrong 

principle, disregarded a relevant consideration, or took account of an 

irrelevant consideration. The appellant bears the onus of satisfying the court 

that it should differ from the decision under appeal, having regard to the fact 

that the court “has the responsibility of arriving at its own assessment of the 

merits of the case”: Austin Nichols & Co Inc v Stichting Lodestar [2007] 

NZSC 103, [2008] 2 NZLR 141; (2007) 18 PRNZ 768 at [5]. 

[5] From the outset, I should say that there was some preliminary discussion as 

to the breadth of the Family Court powers in terms of the appeal.  Mr Boivin, for 

Mr Sturm, was of the view that as the appeal is by way of a re-hearing, the Court has 

the power to look beyond the decision and assess the issue of the child support 

assessments going forward.  I do not accept that that is the view.  I do not accept that 

it is the view for the following reasons:  

 Pursuant to s 103B the grounds for the appeal are that a receiving carer may 

appeal to the Family Court against a determination made by the 

Commissioner under Part 6A.  That, from my perspective, points to a specific 

decision being made by the Commissioner. 



 

 

 Secondly, the powers of the Family Court on appeal are set out in s 103D of 

the Act.  It states: 

(1) In determining an appeal under any of sections 103A  to  103C, a 

Family Court may— 

(a) confirm, modify, or reverse any determination or decision 

appealed against (in whole or in part): 

 (b) make any decision that the Commissioner could have made 

in respect of the determination or decision appealed against: 

 (c) exercise any of the powers that could have been exercised by 

the Commissioner. 

[6] My reading of that section is the determination must be specific against the 

decision that is appealed against, and the notice of appeal which is filed by Mr Sturm 

is specific as to the determination made on 17 September 2014.  In addition, in my 

view it would be wrong for me to go beyond that decision.  In my view there is 

insufficient evidence in front of the Court and it is not my place to make preliminary 

decisions in regard to ongoing child support which must, by its very nature, vary, in 

reflection of the parties’ situation on a year by year basis.  Accordingly, my decision 

is limited to the decision which was made by the Commissioner on 17 September 

2014. 

[7] Turning now to that decision, the Commissioner found that ground 8 of the 

application had been made out.  It considered that she would be bound by 

a Family Court determination (or an order between the parties) that Mr Sturm would 

pay $1900 per month.  She accepted that the decision was not legally binding on her.  

She also mentioned that Mr Sturm said that the children now spent more time with 

him and that the child support contribution, from his perspective, was no longer 

appropriate, and that Mrs Sturm has returned to work and now has a steady 

boyfriend.   

[8] She says at the bottom paragraph of page 8 of the decision:   

The reality is that the Family Court is a higher authority and it has spoken 

on the issue of the parties’ child support.  Obviously, the Court has greater 

expertise and wisdom in dealing with these sorts of matters than I.  

Furthermore, the Court has had a better opportunity to explore the issues 

which the parties’ circumstance present than has been afforded to me.  From 



 

 

my standpoint it is appropriate I take my lead from what the Court has 

already determined.   

[9] She then goes on to determine whether the departure is just and equitable and 

makes reference to Mr Sturm being assessed to pay child support on a zero taxable 

income.  She makes the comment that that assumption is “pure nonsense.”  “Mr 

Sturm is a high income earner.  It is totally inappropriate for him to be assessed at 

the statutory minimum.”  She also states that it is otherwise proper.  She was required 

to take into consideration the grounds under s 4.  She could find nothing here to 

persuade her that the departure, in this case, would not otherwise be proper.  She 

then makes a determination that the payments of $1900 per month will be imposed 

for that financial year. 

[10] I accept that there are grounds for a departure order to have been made.  

Mr Sturm himself accepts that his assessment as zero income - which is based on 

previous arrears being taken into consideration - is unrealistic and accepted that he 

would, and should, be assessed for the maximum earnings.  It is settled law that 

a significant difference between real and taxable income can provide grounds for 

a departure order.  (Clasper v Clasper (1995) 13 FRNZ 604) 

[11] However, I do accept that the decision is flawed in that the Commissioner 

failed to take into consideration the circumstances on which the Family Court order 

for $1900 was made per month, and any change in circumstances which had 

occurred between the making of the order and the situation as it existed from April 

2014 to 31 March 2015 in respect of the child support assessment.   

[12] I accept from the evidence provided by Mr Sturm that the information that he 

has provided to the Court does show that this is a situation where there has been a 

true shared care arrangement for the children between the parties.  That is accepted 

by Mrs Sturm today.  Mr Sturm keeps records of the nights that the children spend 

with him.  I note in the 2014 year his evidence is that the children spent 172 nights 

with him (47.2 percent of the year); in the 2015 year the children were with him 177 

nights of the year (48.5 percent).   



 

 

[13] In addition, I have heard that the arrangement in regard to child support was 

never an arrangement that Mr Sturm would pay the full $1900 per month, that the 

arrangement was that he would pay $900 per month and the balance of $1000 was by 

way of government support from [country deleted] and that that has subsequently 

ended.  From that perspective, in my view, the decision is in error in that there has 

not been an appropriate determination of the reasons for the $1900 per month order 

being made in the first place and a subsequent change in the parties’ situation post 

that order being made. 

[14] The position today is that Mrs Sturm has accepted, as she has previously 

accepted and as was recorded when matters came in front of Her Honour Judge 

Farnan on 23 May 2016, that a payment of $900 would be an appropriate amount per 

month.  I have been advised today that that is generally consistent with assessments 

which have been made in subsequent child support years that Mr Sturm was to pay 

Mrs Sturm.  It is clear, in my view, that there is a changing position between the 

parties and that needs to be recognised on an ongoing, year by year assessment of 

child support obligations (that is what the Act is designed to do and reflect those 

obligations on an annual basis). 

[15] It is also clear that Mr Sturm’s legal obligations in terms of supporting the 

children by way of additional payments, ends at his child support assessment.  It is 

not possible, nor legally enforceable, for Mrs Sturm to seek additional support for 

the children beyond the child support assessments.   

[16] Therefore, taking those factors into consideration, in my view this is a case 

where I will allow the appeal in part and substitute an amended amount of the 

monthly child support assessment for the relevant child support period which has 

been appealed, being from 1 April 2014 through to 31 March 2015. 

[17] My view is, and the determination that I make is, that Mr Sturm’s support 

payments be adjusted to an amount of $900 per month.  I am unclear as to the 

mechanics which would be required to now facilitate that amount being made as the 

assessment, but it is clear that the matter will need to be remitted back to 



 

 

Inland Revenue for the appropriate assessment to be carried out for that specific 

child support year.   

[18] I understand that Mr Sturm has some arrears and clearly this decision will 

affect the amount of arrears that Mr Sturm has.  I do give leave to either party to 

come back to the Court for the finalisation of this order if there are any technical 

issues which arise which require some amendments in terms of the order to achieve 

the intended decision, which is simply that the assessment be $900 per month.  (That 

leave would be granted on 10 days’ notice.) 

[19] I have also considered an application by Mr Boivin for costs against 

Mrs Sturm in respect of this matter.  It is correct that the appeal has been partially 

successful.  I think it would have been apparent to all parties that an assessment for 

Mr Sturm, given his earnings as an [occupation deleted] at nil, produced an unfair, 

arbitrary and unrealistic amount.  I do, however, agree as I have indicated that the 

amount of $1900 was an unrealistically high amount and was not an appropriate 

amount for a determination for this financial year. 

[20] I am therefore of the view that the appeal was correctly made, but I am also 

of a view that it was not within the powers of the Court for there to be a wider 

consideration of the child support issues beyond the specific terms of the appeal, as 

has been sought by Mr Sturm.  Further, I note that it had been confirmed as far back 

as May 2016 that Mrs Sturm was willing to make a variation to a payment of $900 

per month.  I am somewhat unclear as to why, in light of that indication, this matter 

needed to be pursued through to a hearing today.   

[21] I am of the view, therefore, that Mrs Sturm has made an offer to resolve 

matters which is consistent with my determination of the outcome today.  For that 

reason, I am of the view that this decision has been of benefit to Mr Sturm and also 

Mrs Sturm in resolution of these matters, that neither party has acted inappropriately 

to prolong these proceedings, nor been obstructive in the way and manner in which 

they have conducted these proceedings.  In my view, the result reflects a situation 

where costs should fall as they lie.   



 

 

[22] Accordingly, I am going to decline any application for costs in respect of the 

appeal today. 

 

 

 

 

 

 

 

C L Cook 

Family Court Judge 

 

 
 


