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NOTES OF JUDGE G L DAVIS ON SENTENCING 

 

[1] Eruera Wharerau appears for sentence today, having pleaded guilty to  

one charge of aggravated robbery. 

[2] The general background can be quite succinctly stated in that Mr Wharerau 

was collected by three of his mates from Kawakawa.  They drove down to Hikurangi 

and, somewhere along the way, a plan was hatched to rob the Hikurangi Dairy.  That 

involved Mr Thompson, Mr Ruwhiu and Mr Hughes going into the dairy and 

confronting the shopkeeper and demanding cigarettes and money.  Mr Ruwhiu armed 

himself with a tyre iron.  A confrontation with the shopkeeper followed and the 

shopkeeper was struck across the forehead with the tyre iron.  Eventually they were 

chased from the shop. 

[3] Mr Wharerau’s role was effectively as the getaway driver.   

Upon Mr Thompson, Mr Hughes and Mr Ruwhiu being chased from the shop; they 



 

 

got into the car and Mr Wharerau drove away.  A short distance later, he stopped the 

car and from all accounts got into the passenger seat, so somebody else drove away. 

[4] The maximum penalty for a charge of aggravated robbery is  

14 years’ imprisonment and that attracts a three strikes offence warning.  I simply 

make that point because it highlights the seriousness with which this offence is 

viewed by Parliament and by the Courts. 

[5] In coming to sentence, the Court has a two-fold function; it must in the  

first instance look at the Sentencing Act 2002 which sets out a number of principles 

and purposes and must identify which of those principles and purposes guide the 

Court in the case of any offending, but more specifically looking at this particular 

offending and identifying the relevant principles and purposes. 

[6] On the other hand, it has to be guided by other cases that have gone before 

the Court.  In particular there is a case of R v Mako
1
 which is called a guideline 

judgment; the Court of Appeal have looked at aggravated robbery and said there are 

certain types of aggravated robbery which take place and here is where terms of 

imprisonment should start, and I will come back to that in a moment. 

[7] Looking at the Sentencing Act in the first instance, the Court has to arrive at a 

sentence, firstly, that holds you accountable for what you have done.  Secondly, it 

has to arrive at a sentence that promotes in you a sense of responsibility for the harm 

done to the victims of the offending.  It also has to arrive at a sentence that 

denounces and deters this sort of offending.  In other words, it sends a message out 

to the public.  It also has to arrive at a sentence that protects the public from this sort 

of behaviour.  All of those words, “being held accountable”, “denouncing”, 

“deterring” and “protecting” are taken straight out of the Sentencing Act. 

[8] The case that I made reference to, R v Mako, is particularly important.  That 

is because R v Mako examined a number of types of aggravated robbery.  They can 

vary differently or considerably from case to case.  The Mako case looked at the 

various types of aggravated robbery.  At one end, you could have people cooking up 

                                                 
1
 R v Mako  [2000] 17 CRNZ 272 



 

 

a very complex plan; arming themselves with firearms and robbing a bank and large 

amounts of money is taken.  At the other end of the scale, you may have something 

where a person has a skateboard stolen from them on the street, with a bit of violence 

involved.  That too is also an aggravated robbery but, as you can see, they are both 

quite different extremes. 

[9] This case is important because at paragraph 56 of that judgment, the Court of 

Appeal spoke of a particular type of aggravated robbery, and it said this: 

“A further example can be given, taking another combination of features 

typical of many aggravated robberies.  This envisages a robbery of a small 

retail shop by demanding money from the till under the threat of the use of 

weapons such as a knife, after ensuring no customers were present, or with 

or without the assistance of a lookout or an accomplice waiting to facilitate 

getaway.  Where a shopkeeper is confronted by one person with the face 

covered, there is no actual violence and a small sum of money is taken; the 

starting point should be around four years.  Should the shopkeeper be 

confined or assaulted or confronted by multiple offenders or if more money 

or property is taken; five years.  In bad cases, six years should be taken as 

the starting point.” 

[10] That is the significance of that R v Mako case.   

[11] We have a situation here however where some of your co-offenders have 

already been sentenced and some of them have been given sentence indications, 

which I understand they may have accepted and are about to be sentenced. 

[12] Another important principle is that the Court has to look at relativity between 

people who have committed the same offences, so there needs to be some 

consistency, if you like. 

[13] Let me emphasise that no two cases are ever the same.  The variations or 

combinations of features that make cases different are too vast to name in full.   

One example may be two people are involved in an aggravated robbery.  They do 

exactly the same acts, if you like, along the way but one might be an older more 

mature person and one might be a younger person, a youth.  Another combination or 

difference could be that one may have a criminal record and one may not.  All of 

these things go into the mix to make it important that they are built into any sentence 

to take into account those factors. 



 

 

[14] The way that is achieved in the first instance is by setting a starting point.  

The Crown have indicated in their submissions that a starting point of imprisonment 

of three and a half years was adopted for the co-offenders, and one of the ways of 

ensuring that there is consistency between the offences is by setting the same starting 

point.  I intend to do that in this case.  There will be, and there must be, a starting 

point of imprisonment here of three and a half years.  That is stage one of the 

sentencing process, we look at the offence itself and set the starting point. 

[15] Stage two of the sentencing process is to look at you personally, look at all 

the good bits and the bad bits that may warrant the sentence going up or being 

reduced, as the case may be.  To use the language of the Sentencing Act, they are 

called the aggravating and mitigating features that are personal to you.  In this case, 

thankfully there are no bad bits, no aggravating features that would warrant the 

sentence going up.  This is the first time you have come before the Court in any way, 

shape or form, and that is usually the main feature the Court looks at in increasing 

the sentence. 

[16] There are however a number of factors that the Court must look at here, that 

count in your favour.  The first of those features is your youth.  At the time this 

offending took place, you were 18 years of age and are still 18 years of age at this 

sentencing date.  The reason that youth is taken into account is because the  

brain science now is quite extensive.  That brain science indicates that the brains of 

young people, and particularly young men, are not fully developed.  The science is 

not settled on when brains reach full development age.  The science in the  

last five years has shifted from 25 years, now up to 30 years.  However in instances 

where young people have been exposed to alcohol or drugs, either in the uterus or in 

their own earlier lives, that development age can be extended beyond 30 years. 

[17] Why that is important is because to put it in a simplistic way, the brains of 

young men in particular are not fully wired up, they are not connecting up.  So if 

your mother, like mine, ever said, “What on Earth were you thinking when you did 

such and such?”  The brain science would suggest that it is highly likely you were 

not actually thinking.  I do not mean that in a condescending way to you at all,  

Mr Wharerau, but that is the reality of brain development as we understand it. 



 

 

[18] The cases say that the Court must respond to that by recognising the 

cognitive or the lack of development of the brain now by giving discounts to young 

people.  There is a case Churchward v R
2
 that says there is no upper limit to the 

discount that the Court can give.  What has to happen here is that the Court has to 

undertake an analysis of what impact did your youth in this particular case have on 

the offending. 

[19] What the summary of facts is very clear about and what all the reports were 

very clear about was that you were somewhat of a reluctant participant in all of this 

and that the plan appears or may well have been hatched by your three mates on the 

way up to Kawakawa, and dropped on you late in the piece.  Despite your 

protestations eventually you simply lacked, if you like, the will and courage to say 

no and to walk away, but those are all signs of youth.  That is the point that the Court 

has asked or has indicated that we need to recognise. 

[20] I am of the view that a significant discount should be given to you by 

reducing the sentence of three and a half years of 42 months, by taking 15 months 

off that sentence to take into account your youth.  That would leave an end sentence 

of 27 months in jail. 

[21] You spent six weeks in jail or thereabouts on remand.  That came about 

because of an alleged breach of bail and it resulted in other charges being laid.  Your 

bail was revoked as a consequence.  It turned out that those charges ought not to 

have been laid or they did not progress, I am not sure what the history was.  

However the fact that you spent six weeks in jail, or the equivalent of three months 

in custody, must also be recognised by the Court now.  That would result in a further 

reduction of the sentence, in my view, by three months.  That would leave an end 

sentence of 24 months in jail. 

[22] I made reference to the Mako decision earlier on and spoke about the tariff 

decision for robberies of dairies and retail premises.  At paragraph 65 of the same 

decision, there was discussion about the prospects of rehabilitation and reintegration 

into society.  Paragraph 65 said this: 
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“Youth and prospects of rehabilitation may be mitigating factors.  Offenders, 

and there seem to be a disturbing number who have accumulated a 

considerable list of convictions whilst still in their teens, cannot expect 

leniency in sentencing for serious aggravated robbery offences...  In some 

cases, young offenders may have been directed by others who are older.  It 

would only encourage that practice to impose lower sentences, unless there 

were real prospects of rehabilitation and the unlikelihood of reoffending. 

[66] However where the offender is a youth who is in relevant aspects a  

first offender and appears generally motivated to reform, there may be 

benefit both to the offender and society in a significantly reduced 

sentence…” 

[23] The Court there was talking about the prospects of rehabilitation.  In other 

words; if we were to look at you in the future, are we likely or this is a case where 

there is some possibility that there could be rehabilitation?  I am grateful to  

Te Manawa o Ngapuhi Kowhaorau and to your whānau because the crystal ball 

gazing exercise that the Court would have to undertake here has largely been taken 

away from it. 

[24] When you came before the Court, Te Manawa o Ngapuhi  

Kowhaorau, a community-based organisation intervened and put together a plan that 

was designed to address what I would call the drivers of your offending.  I am told 

that very early on in the piece; they met with you, they met with your whānau in a 

hui and there were a number of issues and discussions laid very bare for them, for 

you and for your whānau to consider. 

[25] The issues that were discussed, and for which a plan was put together, 

included issues such as your inability, if you like, to deal with peer pressure.  Values, 

conflicts and consequences of good and bad were issues that seemed to be  

well-entrenched in your life.  However when it came to the crunch it was the 

inability, if you like, to deal with the peer pressure issues that may have contributed 

to this offending.   

[26] There were also some communication issues that appear to have been a 

significant factor in your life.  Your aunty, Mrs Mutu, spoke at an  

earlier Court sitting about how you were a late talker, a quiet person and very rarely 

got “boo” out of you.  Work is being done to help in that regard.  In addition to that, 



 

 

there were anger issues that needed some addressing and again you have been 

working with Te Manawa o Ngapuhi Kowhaorau and others to deal with that. 

[27] The whānau were very keen to participate in a restorative justice process, if 

that could occur.  That was part of the plan and completed, and I will return to that 

point shortly.  There was also work done on career aspirations for you, further 

mentoring and whakapapa; all of which in my view were particularly important parts 

of any plan which the Court must give way to.  This plan was put together and the 

expectation of the Court was that you would work towards dealing with these issues.  

[28] The Court had an oversight function, if you like, to monitor how you were 

going.  All of the reports that I have received talk of the efforts that not only you, but 

your whānau have made to address each of those issues.  The Court commends all of 

the efforts that you and your whānau have made.   

[29] One of the things that have come out, in the discussions that have gone on in 

the Court, is the whānau continuing to emphasise and underline, and to use the 

words of your uncle here today, “Come hell or high water, the whānau will be here 

for you.”  Sadly it often takes these sorts of jolts to remind everybody in the whānau 

that that is actually the kaupapa that many whānau live.  Often it is forgotten by 

everybody or often taken for granted.  It takes these sorts of jolts to remind 

everybody. 

[30] So while you may accept or acknowledge that you put your whānau through 

the wringer in the last few months; I think upon reflection there would be some 

assumptions that the whānau may have made about how they always understood or 

thought you knew they were there for you.  They have also probably been jolted for 

the better.  Again this is not a criticism, but it is a comment that I think every whānau 

needs to reflect on as to just how well do our kids know that their whānau is there for 

them when they need them?  I take my hat off to everybody for living that kaupapa, 

not just talking about it when the crunch came.  So what does all that mean?  As I 

say, the cases require me to look at the potential for rehabilitation.  Well I think we 

have gone way past potential here and that is the point really that I have taken the 

long route in coming to.   



 

 

[31] The sentence of 24 months in prison, in my view, needs to be reduced by a 

further six months to take into account not only the prospects for rehabilitation, but 

the actual rehabilitative work you have undertaken. 

[32] Further to that, I acknowledge that you undertook the restorative justice hui 

with the victim.  Initially there had been some thought given to a letter being written 

or something of that nature, but I understood you to be the driver of that process and 

saying no, you would prefer to meet face-to-face with the victim.  That takes 

considerable courage, particularly for a young person to be prepared to hear the 

victim say whatever it is that may have been on his mind.   

[33] In this case, if I can use the expression, “He didn’t waste any bullets on you.”  

I do not have an issue with that, to be perfectly fair, because this is the face of or the 

reality of the offending and the impact of the offending.  He spoke in a very 

forthright manner about the impact that the offending had not only on him, but his 

wife and his young child who happened to be in the neighbourhood, so to speak, 

riding his bike; he was four years of age and is now frightened to be out and about 

because of what had gone down.  He offered you some advice and that was that 

whether you are working for money or not, you have an obligation to put some order 

into your life to develop the work habits that are needed to secure employment by 

working for others.  It is sound advice.  There is the old expression, “Idle hands lead 

to trouble” or something like that.  That is really what this gentleman was saying. 

[34] One of the things though, that really interested me in what he had to say, was 

that he talked about the assaults or the other incidences where his shop had been 

robbed.  There was one incident with a knife, where he got a cut hand, but he was 

not too worried about that and he had fought some other people off, but he was not 

too worried about that.  What really interested me was that he spoke about the 

cultural impact of being struck in the head, and what we would effectively equate as 

the tapu of the head. 

[35] The cultural impacts for him of being struck in the head were, in my view, as 

significant as the cultural impacts that we would place on somebody inappropriately 

touching another’s head.  While your aunty spoke about the importance of meeting 



 

 

face-to-face so that other cultures could understand more about tikanga Māori; I took 

a lot from the Indian tikanga, if you like, and learned in this particular aspect of how 

similar it is to our own.  It is something to bear in mind, because we are talking here 

ultimately about people and the impact of this offending on other people. 

[36] Coming back though to the restorative justice point.  The fact that you 

confronted this man or met with this man in a restorative justice context, prepared to 

take any bullets that he may have fired at you in the metaphoric sense, is something 

that none of your other co-offenders have been prepared to do.   

[37] It was remedial for him also.  I have a victim impact statement here from 

early on in the piece and I want to read some aspects of it to you: 

“When I was attacked, all I could think about was trying to save myself.  I 

don’t accept what they did that day.  It’s a bad thing.  I could’ve been killed.  

The incident has caused a lot of stress not only for me, but my wife.” 

[38] He effectively says: 

“I just hope you guys get punished properly and not left off.  They need 

some sort of punishment and can’t be allowed to get off easily for this.  I 

don’t forgive these people for the harm they caused me and my family.  I 

have no sympathy towards them.” 

[39] This was the victim impact statement around September last year. 

[40] After the restorative justice conference, the outcomes were recorded as being 

as follows from the victim: 

“The victim is quite happy to be able to express to Eruera how this incident 

has impacted on him and his family, and how he felt during the incident.  

He’s happy that Eruera has been able to get support for counselling, would 

like Eruera to find a job or training, so he can turn his life around.  Feels 

Eruera needs to be punished for what he did, but hopes that he can turn his 

life around.” 

[41] There are almost two different people talking and that is because, in my view, 

of him being able to meet you and put a face to the offending.  That, in my view, 

warrants the sentence being reduced by a further two months. 



 

 

[42] That leaves an end sentence of 16 months in prison.  You have pleaded guilty, 

as Mr Puriri has said, at the earliest possible opportunity.  You are entitled to the 

maximum credit I can give you for that of another 25 percent off the sentence, which 

will leave an end sentence of 12 months in prison. 

[43] This is really where this matter boils down to.  The Crown say that a sentence 

of home detention should be imposed here.  It should be less than your co-offenders.  

Mr Ruwhiu received a home detention sentence of nine months.  The others are yet 

to be sentenced and I am not sure where they fit. 

[44] Mr Puriri says that the Court should step back from a sentence of  

home detention to one of community detention.  I am of the view that the Court 

cannot step back to a sentence of community detention.  The reason for that is that 

ultimately this still remains very serious offending.  It is offending that would 

ordinarily warrant a term of imprisonment.  A sentence of community detention, in 

my view, may well simply amount to a situation where you are home at night locked 

down, which one would hope you would be in any event. 

[45] There has to be a punitive element, despite all the work that you have done, 

and I acknowledge it but that, in my view, has been taken into account by the 

reduction in the term of home detention that I am going to impose from everybody 

else that is likely to be sentenced. 

[46] I want to add that in my view you have gone well above and beyond what 

any of the other offenders have done and I do not think, from what I have been led to 

understand, that they have done nearly the work you have done.  So I do not think 

that your sentence should be the benchmark for them. 

[47] I am of the view that there should be a sentence of home detention imposed 

today of five months.  There is a suitable electronic address in [address deleted].  

You will be subject to an electronically monitored curfew, 24 hours a day, at that 

address.  You are to travel directly there, following sentencing, and await the arrival 

of the electronic representatives who will hook you up. 



 

 

[48] Following the completion of the sentence, you will be subject to  

six months’ standard post-detention conditions as they are set out in the  

pre-sentence report, and six months’ special conditions that: 

(a) You are not to purchase or consume any alcohol or illicit substances 

while subject to the conditions of home detention. 

(b) You are to attend and complete any programmes that the department 

recommend.   

(c) You are to attend and complete any anti-violence programmes that the 

department recommend. 

(d) You are to attend and complete any tikanga programmes that the 

department recommend. 

(e) You are not to associate directly or indirectly with any of  

your co-offenders. 

 

 

 

G L Davis 

District Court Judge 

 


