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[1] These are proceedings under the Status of Children Act 1969 (“SCA”) and 

the Family Proceedings Act 1980 (“FPA”).   

[2] In his initial application the applicant, Cameron Newport, sought a 

declaration of “paternity or of non-paternity whichever is most appropriate” in 

respect of the child, Khloe Sumner (“Khloe”) who was born 29 April 2014.   

[3] More recently and in his counsel’s submissions at this hearing, the applicant 

asked specifically for a “declaration of non-paternity”.  The applicant made it clear 

that he hopes to register such a declaration in the Australian Family Court with a 

view to precipitating proceedings in that Court which will definitively determine all 

issues around the child’s paternity.   

[4] The respondent, Rosanna Sumner, is an Australian citizen and the mother of 

Khloe, who was also born in Australia.  Both the respondent and the child are living 

in Australia where the respondent has applied for and is receiving child support 

under the relevant Australian legislation.   

[5] The respondent opposes the application under the SCA, not because she 

denies the applicant’s paternity of Khloe, but because she does not accept that the 

Family Court in New Zealand has jurisdiction in the matter, or that it is the most 

appropriate Court to deal with the issue. 

[6] In addition the respondent has applied for a stay of the proceedings under the 

provisions of the Trans-Tasman Proceedings Act 2010 (“TTPA”)(a statute which 

exists in materially identical terms in both Australia and New Zealand), on the 

grounds that the Australian Family Court has jurisdiction and is the more appropriate 

Court to determine issues relating to this child.   

 

 



 

 

Jurisdiction 

[7] The Family Court in New Zealand has jurisdiction to determine the 

application for a declaration as to paternity by virtue of s 10(2) and (3) of the SCA 

which provide: 

10  Declaration as to paternity 

… 

(2) A Family Court or the High Court may make a declaration of 

paternity (whether the alleged father or the alleged child or both of 

them are living or dead) if— 

(a) an eligible person applies to the court for the declaration; 

and 

(b)  it is proved to the court's satisfaction that the relationship 

exists. 

(3) A court considering an application under subsection (2) may, either 

on its own initiative or on an application for the purpose by a party to the 

proceedings, make a declaration of non-paternity (whether the alleged father 

or the alleged child or both of them are living or dead) if it is proved to the 

court's satisfaction that the relationship does not exist. 

… 

[8] Who may apply for such a declaration is prescribed by s 10(1) which 

provides: 

(1) In this section, eligible person means a person— 

(a) who is a woman and who alleges that a named person is the 

father of her child; or 

(b) who alleges that the relationship of father and child exists 

between the person and another named person; or 

(c) who wishes to have it determined whether the relationship of 

father and child exists between 2 named persons, and has a 

proper interest in the result. 

[9] That the provisions of the SCA apply to this child is made clear by s 3(1) and 

(4) of the SCA which provides: 

 

 



 

 

3  All children of equal status 

(1)  For all the purposes of the law of New Zealand the relationship 

between every person and his father and mother shall be determined 

irrespective of whether the father and mother are or have been 

married to each other, and all other relationships shall be determined 

accordingly. 

… 

(4)  This section shall apply in respect of every person, whether born 

before or after the commencement of this Act, and whether born in 

New Zealand or not, and whether or not his father or mother has 

ever been domiciled in New Zealand. 

[10] Both parties accepted that the Family Court of Australia also has jurisdiction, 

given that the mother and child are both Australian citizens and are both living in 

Australia.   

[11] The issue, raised by the respondent’s application for a stay of proceedings, 

then became – which is the more appropriate Court to determine the issues relating 

to this child.   

Application for Stay of Proceedings 

[12] The respondent’s application for a stay of proceedings is made under s 24 of 

the Trans-Tasman Proceedings Act 2010 (“TTPA”).  Counsel for the applicant raised 

a preliminary point that the application for stay of the New Zealand proceedings was 

made out of time.  Under s 22(3) TTPA, such an application is to be made within 30 

working days of service of the originating documents.  Counsel calculated that the 

respondent’s application was some 14 days outside that time limit.   

[13] This Court has power to extend the time limit (s 23(3)(b)) and, given that the 

respondent was led to believe her application would be dealt with in conjunction 

with the substantive application, I was satisfied that it would have been unjust to 

refuse to deal with it.  By necessary implication (if not overtly), the respondent was 

seeking an extension of time to enable her application for stay to be dealt with, and I 

have allowed that extension.   

 



 

 

[14] Section 24 TPPA provides: 

24  Order of stay of proceeding 

(1)  On an application under section 22, the New Zealand court may, by 

order, stay the proceeding if it is satisfied that an Australian court— 

(a)  has jurisdiction to determine the matters in issue between the 

parties to the proceeding; and 

(b)  is the more appropriate court to determine those matters. 

(2)  In determining whether an Australian court is the more appropriate 

court to determine the matters in issue between the parties to the 

proceeding, the New Zealand court must not take into account the 

fact that the proceeding was commenced in New Zealand, but must 

take into account the following matters: 

(a)  the places of residence of the parties or, if a party is not an 

individual, its principal place of business: 

(b)  the places of residence of the witnesses likely to be called in 

the proceeding: 

(c)  the place where the subject matter of the proceeding is 

situated: 

(d)  any agreement between the parties about the court or place 

in which those matters should be determined or the 

proceeding should be instituted (other than an exclusive 

choice of court agreement to which section 25(1) applies): 

(e)  the law that it would be most appropriate to apply in the 

proceeding: 

(f)  whether a related or similar proceeding has been 

commenced against the defendant or another person in a 

court in Australia: 

(g)  the financial circumstances of the parties, so far as the New 

Zealand court is aware of them: 

(h)  any other matters that the New Zealand court considers 

relevant. 

[15] I turn to those matters with reference to the submissions made, or on behalf 

of the parties: 

(a) Of the parties to these proceedings, the applicant resides in New 

Zealand and the respondent resides in Australia.  The child is not a 



 

 

party, but is a person clearly affected by the proceedings.  The child 

resides with the respondent in Australia. 

(b) No other witnesses have been identified other than the applicant and 

respondent.  If evidence of DNA testing is to be obtained then two of 

the persons to be tested reside in Australia, and one resides in New 

Zealand.  Counsel for the applicant made the point, however, that the 

respondent was made aware of this Court’s recommendation for DNA 

testing at a time when she and the child were in New Zealand, but she 

declined that opportunity.   

(c) The “subject matter” of a paternity proceeding is of course the child 

who resides with the respondent in Australia.  The applicant would 

argue, however, that the “cause of action” – so to speak – is the 

conception of the child which both parties acknowledge occurred 

while the respondent was residing in New Zealand. 

(d) There is no agreement as to which Court is most appropriate.  The 

applicant’s position is that both New Zealand and Australian Courts 

have jurisdiction.  The respondent’s position is that the New Zealand 

Court should not have jurisdiction. 

(e) Counsel for the applicant acknowledges that the Law governing the 

issue of paternity is essentially similar in both New Zealand and 

Australia.   

(f) There is no related or similar proceeding in Australia to the extent that 

neither party has applied to a Court in Australia for any order in 

relation to this child.  The respondent points to the fact that there are 

administrative “proceedings” through the Australian Child Support 

Agency.  In that context the respondent applied (in December 2014) 

for a child support assessment against the applicant.  Child Support 

Australia accepted the respondent’s assertion that the parties were in a 

qualifying relationship at the material time and issued an assessment 



 

 

against the applicant.  The applicant was advised of his right to 

contest the assessment by filing an appropriate application with the 

Family Court of Australia, but (for reasons he has explained) he has 

not done so.  Although the child support process is not a 

“proceeding” in the sense of an application before a Court, it is a 

process – both legal and administrative – in which both parties are 

involved in Australia and it is in my view a relevant factor.   

(g) The applicant is a single parent with two children in his care.  He has 

serious health issues, can work only limited hours and is reliant on 

Income Protection Insurance.  The respondent submitted that she was 

in no better financial situation than the applicant.  She is a single 

mother, is working fulltime but has substantial mortgage 

commitments leaving no disposable income available for legal 

matters.  At the time of this hearing the respondent said she had 

moved back in with her family due to financial limitations.  There is 

no evidence before me that either party is significantly better off than 

the other.   

(h) The “other matters” referred to by or on behalf of the parties are 

discussed below under the headings “DNA Testing”; 

“Registrability/Enforceability of Orders”; and “Merits of the Cases 

on Paternity”.   

DNA Testing 

[16] At the time of his originating application, the applicant also requested a 

recommendation that DNA testing occur.  That application was made under the 

provisions of s 54 Family Proceedings Act 1980.  Section 54(1) provides: 

54  Parentage tests 

(1)  In any civil proceedings (whether under this Act or not) in which the 

parentage of a child is in issue,— 



 

 

(a)  the court may, of its own motion or on the application of a 

party to the proceedings, recommend that parentage tests be 

carried out on— 

(i)  the child; and 

(ii)  any person who may be a natural parent of the 

child— 

and that a report of the results be compiled, by a person who 

is qualified to compile such a report, and submitted to the 

court; and 

(b)  whether or not the court has made a recommendation under 

paragraph (a), the court may, of its own motion or on the 

application of a party to the proceedings, adjourn the 

proceedings in order to allow time for such parentage tests to 

be carried out and for such a report to be compiled and 

submitted to the court. 

[17] It is important to note that the Court cannot “order” that such parentage tests 

be carried out, but can only “recommend” that they are.  When such a 

recommendation is made, s 57 FPA becomes relevant.  That section provides: 

57  Refusal of parentage tests 

(1)  In any civil proceedings in which the natural parentage of a child is 

in issue, whether or not the court has recommended under section 

54(1) that parentage tests should be carried out on a person, evidence 

may be given to the court as to the refusal of that person to consent 

(or, where the person is under 16 years of age, as to the refusal to 

consent to such parentage tests of the person who is competent to do 

so on that person’s behalf). 

(2)  Subject to the right of the person who refuses to consent to the 

parentage tests to explain the reasons for that person’s refusal, and to 

cross-examine witnesses and call evidence, the court may draw such 

inferences (if any) from the fact of refusal as appear to it to be 

proper in the circumstances. 

[18] It is a matter of record that in July 2015 a Judge of this Court issued a Minute 

stating: 

Once service is effected I recommend DNA parentage test/paternity tests 

with DNA profiling. 

[19] There is also a record on the file that the respondent was served with the 

relevant papers, including a copy of the application for paternity order and a copy of 



 

 

the Judge’s Minute recommending parentage testing, on 14 July 2015 at Wellington 

Police Station.  

[20] The respondent has conveyed in her submissions that she was surprised to 

have been served in such a manner without any prior notice when on a pre-arranged 

short vacation to New Zealand as part of which she had organised a visit with the 

applicant and his children.  The respondent explained that she did telephone the 

applicant’s counsel to discuss the matter, but that otherwise she was not prepared to 

deal with the proceedings until she returned to Australia and sought legal advice. 

[21] The applicant has put in evidence email correspondence from the respondent 

stating that if he legally requested a DNA test she was “happy to comply”, but would 

not agree to pay for it.  Subsequently the respondent has taken the position that she 

will not agree to paternity testing unless it is directed by an Australia Court and is 

undertaken in Australia.  In fairness to the respondent, that may always have been 

her position since I can find no evidence that she ever agreed to DNA tests being 

conducted in New Zealand. 

[22] It is the respondent’s position that the Family Law Act 1975 is the law that 

governs DNA paternity testing in Australia.  She argues that Act is very strict in the 

regulations it sets down for testing and that tests that do not comply with the 

regulations are inadmissible. 

[23] In her submission to this hearing, the respondent stated: 

I just ask that Your Honour acknowledge that the Australian Family Court 

has jurisdiction in this case and is the only authority that can in fact enforce 

any paternity testing.  I do not, and will not agree to any paternity testing that 

has not been directed and then enforced by the Australian Family Court as I 

know there is no possibility that the applicant is not the paternal father. 

[24] Counsel for the applicant submitted that there was no foundation for the 

respondent’s submission that the Family Court in Australia would not accept DNA 

test results from New Zealand.  In the absence of any specific reference to Australian 

legislation, or Court decisions on the matter, I am not able to determine that aspect of 

the dispute. 



 

 

[25] What is, in my view, relevant – having regard to the provisions of s 57(FPA) 

– is that the respondent has not refused to consent to parentage tests outright.  She 

clearly does not consent to participate in such testing in New Zealand, but she has 

explained her reasons for that refusal and (whether or not they are legally sound), I 

accept that her reasons were genuine and were based on her understanding of the 

advice she had received in Australia. 

[26] Counsel for the applicant did not go so far as to ask the Court to draw an 

adverse inference from the respondent’s refusal to consent to testing in New Zealand.  

Even if that had been the applicant’s submission, I would not and could not 

justifiably draw such an inference.  From the respondent’s point of view she has 

nothing to prove.  The Australian Child Support Agency has administratively 

determined that the applicant is the father of Khloe and, if the applicant wishes to 

challenge that, she believes he can and should do so in Australia.  There is no reason 

for her to institute legal proceedings in order to establish a fact that she is not 

disputing. 

Registrability/Enforceability of Orders 

[27] At the heart of the case presented for the applicant is the premise that a 

declaration of non-paternity made by this Court will be a registrable judgment which 

can be registered in Australia and then applied and enforced if necessary by an 

Australian Court.  Clearly for that purpose the applicant does not want a declaration 

that he is the father of Khloe.  He now seeks a declaration that he is not the father 

and he anticipates that, when such a declaration is registered in an Australian Court, 

the respondent will effectively be forced to challenge it by making her own 

application for the determination of paternity.   

[28] Conversely the respondent argued that a declaration of the New Zealand 

Court would not be a “registrable New Zealand judgment” in terms of the Australian 

TTPA and that the applicant cannot achieve what he is seeking to achieve by 

pursuing his proceedings in New Zealand.  Presumably the respondent would not 

reject a declaration that the applicant is the father of Khloe, but to be consistent she 

would have to argue that such a declaration would not be registrable either. 



 

 

[29] That aspect of the dispute squarely raised the question whether a declaration 

of non-paternity under s 10 of the SCA can be registered in the Australian Family 

Court.  That in turn raised a point of interpretation under the Australian Trans-

Tasman Proceedings Act 2010.   

[30] Under the New Zealand Trans-Tasman Proceedings Act 2010, Part 2(5) sets 

out the regime that applies to recognise and enforce in New Zealand specified 

judgments of Australian Courts and Tribunals.   

[31] Section 53 provides: 

When registrable Australian judgments are enforceable in New Zealand 

(1) A registrable Australian judgment cannot be enforced in New 

Zealand if it is not registered in a New Zealand Court under s 57. 

(2) By way of explanation, the judgment therefore cannot be enforced 

by way of – 

(a) A registration or other enforcement process under Part 1 of 

the Reciprocal and Enforcement of Judgments Act 1934, 

section 56 of the Judicature Act 1908, or any other 

enactment in force in New Zealand;  or 

(b) Any common law, or other non-legislative action or claim to 

enforce the judgment.   

[32] In short, if a “registrable Australian judgment” cannot be registered under 

s 57, then it cannot be enforced at all.  No other common law rule, or legislative 

provision can operate as an alternative means to register and enforce the judgment.   

[33] What constitutes a “registrable Australian judgment” is therefore of primary 

importance.  It is defined at length under s 54(1).  Section 54(2) sets out in what 

circumstances a judgment will not be a “registrable Australian judgment”.  For the 

present purposes, s 54(2)(i) excludes from the definition “an order relating to the 

care, control, or welfare of a child”.   

[34] Subpart (3) of the Care of Children Act 2004 deals with the registration and 

enforcement of “overseas parenting orders”.  It is clear from the provisions of ss 81 

– 86 of the Care of Children Act that an “overseas parenting order” may be 



 

 

registered in New Zealand, may be varied or discharged, and may be enforced in 

New Zealand. 

[35] Sections 92 and 93 of the Care of Children Act deal with the enforcement of 

New Zealand orders overseas. 

[36] However, the provisions of subpart (3) Care of Children Act 2004 deal only 

with orders relating to the role of providing day-to-day care for, or contact with, a 

child.  There is nothing in the structure of the Care of Children Act which suggests 

that a declaration as to paternity of a child can be registered or “enforced” in 

Australia.   

[37] Thus the position appears to be that the Trans-Tasman Proceedings Act 2010 

does not apply to orders relating to children and the “overseas” provisions of the 

Care of Children Act 2004 do not deal with declarations as to paternity.   

[38] From the limited material referred to me dealing with the Australian TTPA, it 

appears that the position in Australia is the same - in reverse.   

[39] The respondent pointed to s 66(1)(g) of the Australian TTPA which provides 

that a “registrable New Zealand judgment” does not include “an order relating to 

the care, control or welfare of a child”.   

[40] Counsel for the applicant provided the Court with an excerpt from the 

Australian Family Law Regulations 1984.  Regulation 23 governs the ability to 

register “overseas child orders”.  That process appears to mirror the registration and 

enforceability process available under subpart (3) of our Care of Children Act 2004 

and appears to have the same limitation.   

[41] The Australian Family Law Regulations do not explicitly define “child 

order” or “overseas child order”, but Regulation 3 (the interpretation provision) 

does state: 

A number of expressions used in these regulations are defined in the Act. 



 

 

[42] The Act in question is the Australian Family Law Act 1975. 

[43] Section 4 of the Australian Family Law Act 1975 does define overseas child 

order: 

“Overseas child order” means: 

(a) An order made by a Court of a prescribed overseas jurisdiction that: 

(i) However it is expressed, has the effect of determining the 

person or persons with whom a child who is under 18 is to 

live, or that provides for a person or persons to have custody 

of a child who is under 18; or 

(ii) However it is expressed, has the effect of providing for a 

person or persons to spend time with a child who is under 

18;  or 

(iii) However it is expressed, has the effect of providing for 

contact between a child who is under 18 and another person 

or persons, or that provides for a person or persons to have 

access to a child who is under 18; or 

(iv) Varies or discharges an order of the kind referred to in 

subparagraph (i), (ii), or (iii), including an order of that kind 

made under this Act; or  

(b) An order made for the purposes of the Convention referred to in 

section 111B by a judicial or administrative authority if a 

Convention country (within the meaning of the regulations made for 

the purposes of that section).   

[44] It follows, in my view, that a declaration of non-paternity made in New 

Zealand could not be enforced in Australia under Regulation 23 of the Family Law 

Regulations 1984, nor under the provisions of the Trans-Tasman Proceedings Act 

2010.  That is not to say that it could not be applied, recognised or enforced at all, 

but simply that there would need to be an alternative mechanism through which to 

do so.  I have had no evidence to satisfy me what that mechanism might be.   

Merits of the Case on Paternity 

[45] It is common ground between the parties that they had a relationship of one 

kind or another from mid-2011 until the beginning of 2014.   



 

 

[46] According to the applicant, the parties were in a cohabiting, de-facto 

relationship from late 2011 until early 2012.  He says the parties then continued 

living in the same house as “flatmates” with a “casual sexual relationship”.  The 

applicant then says that he and the respondent had limited contact through early 

2013, but resumed a “casual sexual relationship” during the course of that year.  He 

says the parties were not living together when the respondent became pregnant, but 

she did return to live in his house shortly after advising him of her pregnancy in 

August 2013.  He then describes a difficult and deteriorating relationship between 

the parties from late 2013 until early 2014 but he concedes that there was an 

occasional sexual relationship between them even during that time.   

[47] The applicant took exception to the fact that the respondent had advised the 

Australian Child Support Agency that they had been “in a relationship from May 

2011 to January 2014”.  However, the respondent qualified that statement in her 

evidence in this proceeding, stating in her affidavit of 24 August 2015: 

There were periods during this time that we did not live together, and were 

separated and also unbeknownst to me, that Cameron was also in a 

relationship with his estranged wife, but at no time during this period was I 

in a relationship with another person.  I did not have sexual relations with 

anyone other than Cameron, and so I know, without a doubt that Cameron is 

the biological father of Khloe. 

[48] It is clear that the parties were not in a continuous, cohabiting or ‘de facto’ 

relationship from 2011 to 2014, but that is not what the respondent has asserted.  It is 

not necessary for the purposes of paternity for an applicant to prove a cohabiting 

relationship, nor that the parties lived together at all.  What is essential is evidence of 

an exclusive sexual relationship at the material time. 

[49] The child Khloe was born [date removed] April 2014.  In the absence of any 

specific medical evidence to the contrary I am entitled to draw the inference that the 

likely conception date occurred in the period between June to August 2013.  The 

applicant acknowledges that he was advised on [date removed] August 2013 that the 

respondent was pregnant.   

[50] The nature of the relationship prior to June 2013 and after August 2013 is not 

particularly relevant to the question of paternity, other than to add background colour 



 

 

to the “on again / off again” nature of their personal relationship.  It also adds some 

weight in my view to the respondent’s assertion that she did not have sexual relations 

with any other man during that time. 

[51] In the light of that evidence there would not appear to be any serious doubt – 

on a balance of probability – as to the applicant’s paternity of the child.   

[52] The only possible evidence raising an issue of doubt is the applicant’s 

evidence (paragraph 16 his affidavit 3 July 2015) that (at some time in late January 

or early February 2014), the respondent stated to him “you are not the father” and 

then followed that with a text message (dated 3 February 2014) which stated: 

I have just admitted to you, I lied to you, and made you believe this baby 

was yours. 

[53] The respondent directly addressed that evidence.  She said that in the period 

leading up to her leaving the house in February 2014, the applicant was verbally 

abusive leading to an incident at the beginning of February 2014 when she says he 

caused her to fall backwards down some stairs.  As a result she says she went to 

police who spoke to the applicant, but she did not make a formal complaint as she 

did not want anything to delay her departure from New Zealand.  It was in that 

context that she says: 

This is when I told Cameron he was not the father, so that he would leave me 

alone and I would be safe.  Cameron was not verbally abusive from this time 

to the time that I left.   

[54] It is fair that I should record that the applicant, in a subsequent affidavit, 

denied the “allegations of violence” but asserts those are irrelevant to the issue of 

paternity. 

[55] The “allegations of violence” are relevant to the extent that they are offered 

as an explanation for any statements made at that time (before the birth of the child) 

that the applicant was not the father.  Notwithstanding the applicant’s denial of any 

“allegation of violence”, it is clear from his own evidence that the relationship 

between them was very difficult by the beginning of 2014.  Indeed he states 

(paragraph 14 his affidavit 3 July 2015): 



 

 

In late January 2014 the relationship between Rosanna and I soured further, 

to the point that Rosana was no longer welcome in the house with the 

[details deleted] and I.  She had become extremely volatile and was 

presenting, in my opinion, as a danger to the children and to myself.   

[56] Apart from that very limited evidence of statements made by the respondent 

at or around the critical final breakdown phase of their relationship, there is no other 

evidence that raises any serious doubt as to the child’s paternity. 

[57] The applicant does not deny having sexual access to the respondent during 

the time when she conceived.  Indeed, in that same affidavit (paragraph 16 affidavit 

3 July 2015), the applicant says: 

I believe she specifically and secretly planned this pregnancy and that is why 

she kept wanting to see me even though she knew at the time I was suffering 

from ill-health.  I had told her in the months leading up to the pregnancy that 

I had a very low sperm count, but she was determined to be around and 

offered sex at any point she thought that I may have been physically able to.   

[58] The applicant does not suggest that he refused the respondent’s offers of sex, 

nor does he suggest that he had any reason to believe that she was planning to be 

impregnated by any other man.  Neither of the parties gave any evidence about 

means of contraception and the applicant does not deny that he had unprotected 

sexual intercourse with the respondent during the period when she conceived. 

[59] In the face of that, the respondent’s own evidence (noted above) that she did 

not have sexual relations with anyone other than Cameron (at the material times), 

must outweigh any other hurtful or dismissive comment she might have made about 

his paternity. 

Conclusions 

[60] This is a civil proceeding in the Family Court.  The standard of proof is on a 

balance of reasonable probability.  Section 10(2) and (3) of the SCA require that it be 

“proved to the Court’s satisfaction” either that the relationship (father and child) 

exists, or that the relationship does not exist.   



 

 

[61] The section does not suggest that the applicant has the onus of proof.  The 

Court must decide whether or not it is “satisfied” on a balance of probability having 

regard to all of the evidence before it.   

[62] On my review of all the available evidence, I have to say that I have not been 

satisfied that the applicant is not the father of Khloe.   

[63] It must follow that I have not been persuaded to make a “declaration of non-

paternity” and the application for such a declaration must therefore fail.   

[64] Notwithstanding the way in which the originating application was framed, 

counsel for the applicant made it clear in her closing submission that she was 

seeking only a “declaration as to non-paternity”.   

[65] Neither of the parties specifically addresses the question, what was to be done 

if a declaration of non-paternity was refused.   

[66] If the applicant was sincere in his initial approach that he only wanted the 

matter of paternity resolved one way or the other, then it would follow that I am 

satisfied on the balance of probability that he is the father of Khloe.  However, since 

his counsel did not specifically ask for a positive declaration, I refrain from making 

that order unless it is specifically requested by the applicant within 30 days of the 

release of this judgment. 

[67] As for the respondent, she did not consider that the New Zealand Court had 

jurisdiction or was the appropriate Court to determine the matter.  She did not 

support the making or a declaration either way, but asked that the applicant’s 

proceedings be stayed.   

[68] In all of the circumstances, given the findings I have made on the evidence 

and returning to the balancing exercise required under s 24 of the TTPA, I was 

satisfied that this was indeed the appropriate Court to determine the matter.   

[69] It follows that the respondent’s application for a stay of proceedings in New 

Zealand is refused. 



 

 

[70] Given the findings I have made on the evidence, it is in my view, unnecessary 

for there to be further proceedings in Australia. 

 

 

 

 

 

G F Ellis 

Family Court Judge 
 


