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[1] This is an application for the adoption of Indah now aged five and a half 

years. 

Background 

[2] Indah was born in the Republic of the Philippines (the Philippines).  Her 

precise date of birth and parentage are unknown.  She was found wandering in a 

High School in [name of city deleted] on 16 November 2011.  Following a dental 

examination the Philippines Authorities registered the birth as occurring on 

16 November 2010 and gave her the name Indah Ketut, her surname being that of 

the person who found her. 

[3] Indah remained in the care of Social Welfare Authorities in [name of city 

deleted] until 7 March 2012 when her care was taken over by [name of children’s 

home deleted]. 

[4] Unable to locate Indah’s biological family, the authorities in the Philippines 

completed the requirements to allow Indah to be legally adopted. 

Applicants 

[5] Mr Mitchell is a New Zealand citizen now aged 52 years.  Mrs Mitchell was 

born in the Philippines and is now aged 50 years.  The couple met in 1999 through 

pen friend writing.  After a number of months of communicating in this way and 

talking through ICQ (an internet-based application with video calls, free messages 

and low-cost phone calls), Mr Mitchell proposed marriage.  The couple met in the 

Philippines in early April 2000 and married on 15 April 2000. 

[6] They returned to New Zealand and have lived here permanently since, except 

for periods of overseas travel. 

[7] Social Work reports prepared for Indah’s adoption indicate that Mr Mitchell 

has been employed full-time with the same employer since 1982; Mrs Mitchell is 

also employed, working full time.  They own their own home (mortgage free); both 



 

 

enjoy good health and have been assessed by the social worker as fit and proper 

persons to adopt. 

[8] Unable to have their own children, the applicants decided to consider 

adoption.  They met Indah at the Children’s Home in the Philippines during a visit to 

that country in August 2014.  Approval was given for Indah to spend time with them 

at Mrs Mitchell’s mother’s home.  After a successful stay and with the approval of 

the Philippines Authorities the applicants and Indah returned to New Zealand on 

16 September 2014. 

[9] Subsequent reports from the Ministry of Social Development (MSD) indicate 

that Indah is thriving in the care of Mr and Mrs Mitchell. 

Proceedings 

[10] In early November 2014 the applicants filed an application under the 

Adoption Act 1955 (AA) to adopt Indah. 

[11] A report from the social worker, dated 1 December 2014, recommended that 

an interim adoption order be made.  That was not given effect to as a consequence of 

lawyer to assist the Court raising the issue of whether the application should proceed 

under the AA or the Adoption (Intercountry) Act 1997 (AIA). 

[12] Subsequently, in February 2016 the applicants filed a further application, 

under the AIA, along with an application to dispense with the consent of Indah’s 

parents in respect of their AA application. 

Issues for Determination 

[13] Against that background the following questions must be answered: 

(a) Is the relevant statutory instrument in this case the AA or the AIA? 

(b) Can an adoption order be made in favour of Mr and Mrs Mitchell? 



 

 

[14] In determining these issues I have considered all affidavits and reports filed.  

Ms  Cathy Woods, a senior advisor of the Office of the New Zealand Central 

Authority (NZCA) for Intercountry Adoption, provided a report and via telephone 

link answered questions from counsel and myself in relation to the relationship 

between the AIA and AA.  Counsel made submissions, both written and oral which 

have been of assistance to me. 

Question 1: What is the appropriate statutory instrument – the AA or the AIA? 

[15] The AIA applies where a child is habitually resident in one contracting state 

(referred to as the state of origin) and has been, is being, or is to be moved to another 

contracting state (referred to as the receiving state) either after adoption in the state 

of origin by spouses or by a person habitually resident in the receiving state, or in 

anticipation of such adoption. 

[16] It is accepted that Indah was born in the Philippines and that her biological 

parents are unknown.  She remains a citizen of  the Philippines. 

[17] Mr Mitchell is a New Zealand citizen.  Mrs Mitchell obtained New Zealand 

citizenship in 2004. 

[18] Both New Zealand and the Philippines are contracting states for the purposes 

of the AIA. 

[19] Whether the AIA applies turns on whether: 

(a) Indah is habitually resident in New Zealand or the Philippines [name 

of country deleted]; and  

(b) If habitually resident in the Philippines, whether she has been moved 

to New Zealand for the purpose of adoption. 

Legal Principles 



 

 

[20] The phrase “habitually resident” is not defined in the legislation.  It is a 

factual inquiry, to be decided by reference to all of the circumstances of the case 

under consideration.
1
  It has been said that the phrase has “no particular legal magic.  

It is to be construed in the ordinary meaning of the words.  The essence of ‘habitual’ 

is customary, constant, continual.  The opposite of that is casual, temporary, or 

transient.”
2
 

[21] From the authorities the following propositions emerge: 

(a) Determination of habitual residence is a factual inquiry and is case 

specific.
3
  Accordingly, decisions in other cases cannot be rigidly 

applied. 

(b) Factors such as settled purpose, length of stay in a state, the purpose 

of the stay, the strength of ties to the state and other states (present and 

past), the degree of assimilation into the state (including living and 

schooling arrangements) and cultural, social and economic integration 

are relevant.
4
 

(c) A person who has a settled purpose to leave his or her place of 

habitual residence, and who takes steps to achieve that purpose, loses 

his or her former habitual residence immediately.
5
 

(d) Acquiring a new habitual residence requires a settled purpose to 

acquire a new habitual residence, coupled with an appreciable period 

of residence in that new place.
6
  

(e) There need not be an intention to reside in the new place forever.  

Settled purpose can be for a limited period provided the intention to 

reside there is for such a period that it can be described as settled.
7
 

                                                 
1
  R v NT FAM 2010-006-223, 22 June 2011 at [84]  

2
  H v H (1995) 13 FRNZ 498 (HC) at 501 

3
  SK v KP [2005] 3 NZLR 590 (CA) at [71] 

4
  Basingstoke v Groot [2007] NZFLR 363 (CA) at  [28] 

5
  Punter v Secretary for Justice [2004] 2 NZLR 28 (CA) at [60]-[66] 

6
  Re Application by PHB FC Blenheim, FAM-2010-006-223, 22 June 2011 at [84] 



 

 

(f) Settled purpose is an important but not necessarily decisive factor.
8
 

(g) Habitual residence is not to be equated to or confused with 

citizenship, domicile or immigration status. 

In relation to immigration status, I consider the conclusion of Grieg J 

in H v H,
9
 a case under the Hague Convention International Child 

Abduction, applies to cases under the AIA – the unlawfulness of an 

individual’s residence does not disqualify him or her, nor bar him or 

her, from having or acquiring a qualifying habitual residence. 

(h) The Court of Appeal has noted that habitual residence “has been 

described as particularly suited to the family law context as it is a 

factual concept and thus has the flexibility to respond to modern 

conditions, which is lacking in the concepts of domicile or 

nationality.”
10

 

(i) The habitual residence of a young child will usually be that of the 

child’s parents, caregivers or guardian.  However, as this is a 

case-specific inquiry there may be circumstances where a child, 

particularly an older child, has a different habitual residence from the 

child’s parents, caregivers or guardian.
11

 

(j) The time to determine habitual residence is generally the date of the 

application for adoption,
12

 but there is room for flexibility.  

Judge Hikaka noted: 

… the date to determine habitual residence is set following 

an objective assessment of the circumstances.  The time 

itself must be when intention crystallises in an action.
13

 

  

                                                                                                                                          
7
  Basingstoke v Groot, above n6, at [29]  

8
   At [28] 

9
  H v H, above n3, at 502 

10
  SK v KP, above n4, at [71] 

11
  At [74] – [75] 

12
  Re Adoption of P [2005] NZFLR 865 (FC) at [29]; Re KJB and LRB [Adoption] [2010] NZFLR 

97 (FC) at [14] 
13

 Re Adoption Application by KGC v TGC [2007] NZFLR 851 at [70]  



 

 

In Re Application by PHB Her Honour Judge Ullrich QC stated: 

  If the child was brought to New Zealand for the purpose of 

adoption, then the time at which the child’s habitual 

residence is to be determined would be the time (the child) 

left (the state of origin).
14

 

That highlights, in my view, the case specific inquiry the Court must 

undertake and the flexibility of the Court to respond to changing 

social circumstances and conditions at a global level. 

Application to Indah’s situation 

[22] As noted the habitual residence of a young child is usually that of the child’s 

parents, caregivers or guardians.  In this case Indah’s biological parents are 

unknown; she was abandoned and placed into the care of Social Welfare Agencies in 

the Philippines until travelling to New Zealand with Mr and Mrs Mitchell on 16 

September 2014.  She has remained in this country and in their care since. 

[23] At the time Indah was found by Mr Ketut she was considered to be about one 

year old.  Her birth was subsequently registered in the Philippinesand later a passport 

was issued for her by that country.  She remained living in the Philippines 

continuously until September 2014; she was then nearly four years of age. 

[24] In these circumstances I am satisfied that at the time Indah left the 

Philippines for New Zealand in September 2014 she was habitually resident in the 

Republic of the Philippines. 

Purpose of Indah’s removal to New Zealand 

[25] On 25 June 2013 the Department of Social Welfare and Development in the 

Philippines certified that Indah was a child legally available for adoption. Mr and 

Mrs Mitchell applied to the Inter-country Adoption Board in the Republic of the 

Philippines and were approved as adoptive parents.  In February 2014 the authorities 

in the Philippines issued a placement authority pursuant to that country’s 

                                                 
14

  Above at Footnote 7 at [63] 



 

 

Inter-country Adoption Act 1995 in their favour.  Previously, a social worker from 

the MSD had approved the placement of in the Mitchell’s home in Dunedin.   

[26] To comply with formalities in that country, the Mitchells travelled to the 

Philippines and stayed there while their proposal for Indah’s adoption was processed 

by the relevant authorities.  A travel authority was then issued by the Philippines 

permitting Indah to travel with the Mitchells to New Zealand, which she did in 

September 2014.  Subsequently, and in accordance with legislation in the 

Philippines, the MSD submitted three post-placement reports to the authorities there 

advising of Indah’s progress in New Zealand.  Upon receipt of the final report the 

authorities in the Philippines issued a consent to the adoption by Mr and Mrs 

Mitchell. 

[27] In these circumstances it is clear that Indah’s removal from the Philippines to 

New Zealand was for the purpose of her adoption by the Mitchell. 

Findings 

[28] I find Indah was habitually resident in the Philippines and was moved to 

New Zealand on 16 September 2014 for the purpose of adoption in New Zealand by 

Mr and Mrs Mitchell. 

[29] Accordingly, Article 2 of the Schedule to the AIA applies.  The adoption is to 

be determined pursuant to the provisions of that Act. 

[30] The answer to this question is: The correct statutory instrument in this case is 

the AIA. 

 

Question 2: Can an adoption order be made in favour of Mr and Mrs Mitchell? 

[31] Article 4 of the Schedule to the AIA provides: 

An adoption within the scope of the Convention shall take place only if the 

competent authorities of the State of origin— 

a  have established that the child is adoptable; 



 

 

b  have determined, after possibilities for placement of the child within 

the State of origin have been given due consideration, that an 

intercountry adoption is in the child’s best interests; 

c  have ensured that 

(1) the persons, institutions and authorities whose consent is 

necessary for adoption, have been counselled as may be 

necessary and duly informed of the effects of their consent, 

in particular whether or not an adoption will result in the 

termination of the legal relationship between the child and 

his or her family of origin, 

(2) such persons, institutions and authorities have given their 

consent freely, in the required legal form, and expressed or 

evidenced in writing, 

(3) the consents have not been induced by payment or 

compensation of any kind and have not been withdrawn, and 

(4) the consent of the mother, where required, has been given 

only after the birth of the child; and 

d  have ensured, having regard to the age and degree of maturity of the 

child, that 

(1)  he or she has been counselled and duly informed of the 

effects of the adoption and of his or her consent to the 

adoption, where such consent is required, 

(2) consideration has been given to the child’s wishes and 

opinions, 

(3) the child’s consent to the adoption, where such consent is 

required, has been given freely, in the required legal form, 

and expressed or evidenced in writing, and 

(4) such consent has not been induced by payment or 

compensation of any kind. 

[32] In this instance it is accepted that all of the requirements of the AIA have 

been satisfied by the authorities in the state of origin (the Philippines) and in 

New Zealand (the receiving state). 

[33] Certificates have been signed and issued stating that the Central Authorities 

of New Zealand and the Philippines have agreed that the adoption of Indah by the 

applicants may proceed.
15
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  Article 17(c) Schedule to AIA – by the Philippines Central Authority on 20 December 2013; by 

the New Zealand Central Authority on 28 January 2014 



 

 

[34] Relevantly and crucially, the New Zealand Central Authority issued a 

certificate of conformity of intercountry adoption, dated 9 June 2016, pursuant to 

article 23 AIA stating that Indah had been adopted by the Mitchells in accordance 

with the Convention. 

[35] Article 23 of the AIA provides that such a certificate “… shall be recognised 

by operation of law in the other Contracting States.” 

[36] Section 11 of the AIA enshrines this in our law by providing that an adoption 

made in accordance with the Convention must be (emphasis mine) recognised in 

accordance with the Convention, and for the purposes of all New Zealand laws and 

enactments has “… the same effect as an adoption order validly made under the 

Adoption Act 1955.”  

Can the Court make an order under the AA? 

[37] I have found that the adoption of Indah was governed by the AIA and that her 

adoption has occurred in accordance with the provisions of that Act. 

[38] Ms Woods of the NZCA suggested that an adoption order under the AA could 

still be made notwithstanding fulfilment of the requirements of the AIA. 

[39] She explained that underlying the Convention are “programmes” (as she 

described them) between the NZCA and other Convention countries.  These provide 

for the administrative requirements to be followed in an intercountry adoption but 

there is no uniform approach between Convention countries in this regard.  

Ms Woods stated that programmes for intercountry adoption between New Zealand 

and the Philippines (and Hong Kong) are different from those of other Convention 

countries. 

[40] At an administrative level it appears that the Philippines requires prospective 

adoptive applicants to apply for an adoption order in their country.  Ms Woods 

described it in these terms: 



 

 

The “implementing rules and regulations” of the Republic of the 

Philippines(para 49) attached to its intercountry adoption legislation state 

that the adoptive applicants shall apply to adopt the child in the proper Court 

or Tribunal of the receiving country, within six months.  A six month period 

post-placement reporting must be completed in New Zealand, in this case by 

Child, Youth and Family.  Provided the placement is progressing 

satisfactorily, ICAB then issues an “affidavit of consent to adoption”.  The 

adoptive applicants may then apply for a final order of adoption in the 

New Zealand Family Court. 

[41] Ms Woods went on to say that it was the practice of the NZCA to provide a 

copy of the domestic adoption order to the other Convention country and thus 

finalise matters administratively. 

[42] Further, Ms Woods said that an order under the AA was necessary to obtain a 

“new” birth certificate in New Zealand for the child.  She also said that the 

Department of Internal Affairs requires a copy of an order under the AA in order to 

recognise the adoption for the purposes of New Zealand citizenship for the child. 

[43] She told the Court that it was routine for the New Zealand Courts to make a 

domestic adoption order where an intercountry adoption had occurred pursuant to the 

AIA.  She was, however, unable to indicate the basis on which the Court had 

jurisdiction to do so. 

[44] I do not consider the Court has jurisdiction to make a domestic adoption 

order in these circumstances, for these reasons: 

(a) Indah has already been legally adopted by Mr and Mrs Mitchell. 

(b) The Article 23 AIA certificate is “for all purposes prima facie 

evidence of that fact”.
16

 

(c) An adoption under the AIA must be recognised and has the same 

effect as an order validly made under the AA. 
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  Section 11(2) AIA 



 

 

(d) Sections 29 and 30 AIA contain specific provisions for citizenship and 

registration under the Births, Deaths and Marriages Registration Act 

1955 in respect of intercountry adoptions under the Act. 

[45] As to the requirement by the Philippines that an application for an adoption 

order must be filed within six months, that appears to be an administrative 

requirement.  It is not a requirement of the Convention and on the face of it is 

contrary to its terms and the clear deeming provisions of the AIA. 

[46] In my view the AIA would be rendered meaningless if the Court, having 

determined that an intercountry adoption had occurred, then made a domestic 

adoption order.  There would be practical difficulties, for example: 

(a) Who would be the applicants in such an application – Mr and Mrs  

Mitchell?  They are already her adoptive parents. 

(b) Whose consent would be required or dispensed with – her adoptive 

parents? 

Finding 

[47] As the requirements of the AIA have been complied with, by operation of law 

the applicants have adopted Indah.  The adoption was complete upon the issue of the 

Article 23 certificate on 9 June 2016.  By reason of s 11 of the AIA such certificate is 

for all purposes prima facie evidence of the adoption; the adoption must be 

recognised in accordance with the Convention
17

 and has the same effect as an order 

made under the AA. 

[48] The AIA and AA provide distinct pathways for the adoption of a child; one 

administrative, the other judicial: 

(a) Intercountry adoptions, involving Convention countries, where the 

requirements of the AIA are met, result in an adoption by operation of 
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  Which has the force of law in New Zealand (s 4 AIA) 



 

 

law and as a function of international diplomacy involving 

determinations by the Central Authorities of the countries involved. 

(b) Where the AIA does not apply, the adoption of a child must be dealt 

with under the provisions of the AA.  Whether an adoption order is 

made involves a judicial function. 

[49] The answer to this question is: An adoption order cannot be made in favour 

of Mr and Mrs Mitchell. 

Summary and Result 

[50] The adoption of Indah is governed by the AIA. 

[51] The requirements of that Act have been met resulting in Indah’s adoption by 

Mr and Mrs Mitchell.  As the adoption has occurred as a matter of international 

diplomacy and by operation of law, no order is required (nor can one be made) by 

the Court under the AIA. 

[52] In circumstances where the adoption has occurred under the AIA, no 

jurisdiction exists to make an adoption order under the AA. 

[53] Accordingly, the application under the AA, and the application to dispense 

with the parents’ consent, must be and are dismissed. 

 

 

 

 

 

M B T Turner 

Family Court Judge 

 

 
 


