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NOTES OF JUDGE D J SHARP ON SENTENCING 

 

[1] Mr Maleko, Mr Fotu, I am going to address you both on some things that 

apply to both of your sentences and then I will go to your individual circumstances. 

[2] Firstly, I acknowledge that your families are here.  In both cases you have a 

lot of support from people.  In your pre-sentence reports it talks of distress that has 

been caused to you and to your family by what you have done.  Your families still 

support you and, ultimately, their support for you is something that will help with 

rehabilitation when your sentences come to an end but, as they and you will be 

aware, what you have got yourselves into here is serious and I have to impose 

serious penalties. 

 



 

 

[3] There are some principles of sentencing that apply to your cases and other 

people need to know that if people offend in this way there will be serious penalties 

and that is to deter people so they know that the end result of becoming involved in 

this type of activity is the imposition of serious penalties.  I am sure you understand 

that but I have to make it clear.  I have to denounce the offending.  The problems 

with methamphetamine are significant and cause terrible harm.  To contribute to that 

in any way is very bad because of the harm caused.  I have to take into account the 

prospects for rehabilitation for both of you – particularly in Mr Maleko’s case, 

having already had a relatively long sentence I am conscious of the effects of what I 

am going to have to do but the prospects of rehabilitation have to be considered. 

[4] I am also required to bear in mind similar cases and try to be as consistent as 

I can with the approaches that have been taken and I have to impose the least 

restrictive outcome that is consistent with the principles and purposes of sentencing.  

I have to assess, in both your cases, the things that make the offending more serious 

and consider within the offending anything which can reduce the seriousness of what 

has happened. 

[5] In relation to you, Mr Maleko, you face three charges of possession of 

Class A controlled drug, namely methamphetamine for supply.  Also, there is a 

charge of failing to stop which I will deal with. I can tell you now it is just going to 

be dealt with with a conviction and discharge.  There are matters that relate to your 

circumstances that I need to address.  In particular, there is the level of 

commerciality which is involved.  This case involved significant quantities of 

methamphetamine – the supply of at least 23 ounces of methamphetamine on one 

occasion, possession of 10 more ounces for the purposes of supply.  A street value of 

$396,000 this is a high degree of commerciality.  You were not, I accept, at the top of 

the chain, you were but an intermediary in terms of taking delivery and providing 

bulk supply into a supply network where you filled a relatively high level role.  

There was a month worth of offending which is captured by the charges which you 

face and you were closely connected with Mr Zhu who was the principle offender, 

getting between 10 and 13 ounces each time and that places you in the position of 

being a significant trader. 



 

 

[6] I have to take those factors into account when I am looking at a starting point 

for sentence.  I do not find anything in what happened that reduces the seriousness of 

the offending itself.  There is nothing in that that could allow me to reduce the 

starting point.  The starting point that I consider is appropriate in your case, given 

your role in this particular supply chain, is a starting point of 11 years.   

[7] In relation to Mr Fotu you dealt with five ounces of methamphetamine; that is 

significant trading.  You supplied five ounces on 14 July 2015; there is a street value 

of $60,000, charge 14.  Charge 15, there was an unknown amount supplied but, 

again, significant amounts.  Conspiracy to supply a further six ounces; you were a 

regular buyer and your offending also was over a scale of a month at least.  You had 

a lesser role than your co-defendant but you were still a committed commercial drug 

dealer.  Again, there is no mitigation in relation to the offending itself that could 

apply in your case.  In your case a starting point of six years is required. 

[8] Mr Fotu, because you have a firearms matter and I regard that as requiring an 

uplift of six months in relation to that other offending.  Firearms in connection with 

drugs are always regarded seriously and will be met with uplift.  That is not going to 

be sentenced discretely but it is going to be taken into account in the overall 

sentence; so that uplift is six months.  That relates to the offending itself. 

[9] I move back to Mr Maleko.  You have, as I said, in common with Mr Fotu, 

support from your family.  You have pled guilty at a relatively early stage in the 

proceedings.  That entitles you to discounts but I have to consider the fact that your 

offending was while on parole and that requires me to uplift matters.  Your uplift in 

relation to offending while on parole and your previous history will be six months.  

You are entitled to 20 percent discount in relation to that 11 year six month situation.  

That provides you with 20 percent reduction, taking the sentence downwards to 

110 months.  From that position I have to consider the situation in relation to your 

period of recall.  While I have already uplifted your position in relation to your 

offending on parole, and the fact that you had history that is similar in some respects, 

I am going to give you some credit for the fact that you had history that is similar in 

some respects.  I am going to give you some credit for the fact that you were recalled 

on the earlier sentence.  I am going to provide you with credit in terms of 10 months 



 

 

in relation to the time which you spent on recall which reduces the period to 

100 months. 

[10] I accept that although you have been found quite high in the supply chain you 

do not appear to have profited from the drug supply.  Your living was modest and 

you appear to an extent to have been void in this offending.  I have seen what you 

have produced and had indications of your remorse. 

[11] I am conscious that you have served a relatively long sentence, had been 

recalled and now must serve a further long sentence.  You have a Provision of 

Advice to Courts report that speaks of your desire to rehabilitate.  You have done a 

number of courses in custody.  The effects of methamphetamine addiction are well 

known and away from its influence you may be able to put your undoubted personal 

talents to good use. 

[12] Given that you have served the full sentence for the prior offending you now 

face sentence which are almost consecutive long sentences.  I need to consider your 

rehabilitation and I allow 9 months credit for that.  The course materials and the 

prison material you have provided support the view that you can remove yourself 

from the drug world and return to your families world. 

[13] That will be further reduced by the fact that I can take into account the 

remorse which you have indicated this brings the sentence to the point where the end 

sentence would be one of seven years’ imprisonment.   

[14] You need to be acutely aware that had your position been nearer to the top, 

had you been a principal in this, I would have imposed a minimum non-parole 

period.  I am not going to do that – that is because you are down the chain but you 

need to be aware of the fact that you are somebody who would be recognised as a 

committed commercial drug dealer were you to end up in a situation like you face 

today. 

[15] In relation to Mr Fotu, there is a six-year starting point.  There has to be the 

uplift, as I told you, in relation to the firearms offending.  You are entitled to 



 

 

20 percent discount in respect of your guilty plea which brings the calculation to 

60 months.  You are also entitled to credit in relation to your lack of previous serious 

history.   

[16] I accept that this offending spanned a period of time but there will be credit 

given to you in respect of your history and the support that you can get from your 

family so I give you credit for that, further reducing the sentence 57 months.   

[17] I will also give you credit in respect of your period spent on remand, on bail, 

coupled with the fact that you have expressed remorse and for the fact that you are 

someone who is said to be showing prospects of rehabilitation and someone who is 

not in circumstances where you are regarded as a risk.  Indeed, your Provision of 

Advice to Courts report recommended a electronically-monitored sentence.  That is 

far less than I could realistically impose but it shows, at least from the probation 

officer’s point of view, that he sees you as a person that has got a real opportunity to 

do something while you are in custody and find yourself not back where you are now 

– back with your family, where you ought to be.   

[18] In your case, the reductions bring the end sentence to one of four years and 

five months.   

[19] In your case there is no consideration on my part to a minimum non-parole 

but what I said to Mr Maleko applies to you: your history marks you as somebody 

involved in commercial drug dealing; you do not want to repeat that because the end 

result could be a devastating sentence.  Your circumstances do not show any 

significant profits from offending and to an extent you yourself are a victim of the 

drugs involved.   In this case the Crown were asking for sentences that are consistent 

with the bands of Fatu in which found yourself and it is only because there are other 

cases that I thought were comparable that allowed me to sentence you on the basis 

that I have.  Do not take that as an indication that you can walk away from these 

types of things with sentences less than what would be crushing if they were 

imposed in the terms sought.  Do you understand that? 



 

 

[20] Mr Maleko I have convicted and discharged you in relation to the breach of 

release conditions.  I have convicted and discharged, in relation to the failing to stop 

for red and blue flashing lights.  Mr Fotu in relation to the firearms charge there will 

be a concurrent sentence of 18 months’ imprisonment – that is at the same time as 

the lead sentence. 

 

 

D J Sharp 

District Court Judge 


