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NOTES OF JUDGE P A H HOBBS ON SENTENCING 

  

[1] Mr McNabb, given your convictions for indecent assault, you now are again 

subject to the Three Strikes law. 

[2] This is now your final warning, which will explain the consequences of 

another serious violence conviction.  You will also be given a written notice 

outlining these consequences, which will list the serious violent offences. 

[3] The first consequence is that if you are convicted of any serious violent 

offence except murder or manslaughter, committed after you receive this final 

warning, you will either be:  a) sentenced to the maximum term of imprisonment for 

that offence and you will serve that sentence without parole, unless that would be 

manifestly unjust, or b) you will be sentenced to preventative detention.  You will 

serve a minimum term of imprisonment of at least the length of the maximum term 

of imprisonment for the offence in question, unless that would be manifestly unjust.  



 

 

In that case the Judge must specify the minimum term of imprisonment that you will 

serve. 

[4] The second consequence is that if you are convicted of a murder committed 

after you receive this final warning, you will be sentenced to imprisonment for life.  

You must serve the life sentence without parole, unless it would be manifestly unjust 

to do so.  If you receive a life sentence without parole, you will not be released from 

prison. 

[5] The third consequence is that if serving the life sentence without parole 

would be manifestly unjust, the Judge must impose a minimum term of 

imprisonment of at least 20 years, unless that would also be manifestly unjust.  In 

that case the Judge must specify the minimum term of imprisonment that you will 

serve. 

[6] The final consequence is that if you are convicted of manslaughter committed 

after you receive this final warning, you will be sentenced to imprisonment for life.  

The judge must impose a minimum term of imprisonment of at least 20 years, unless 

that would be manifestly unjust.  In that case the Judge must impose a minimum 

term of imprisonment of at least 10 years. 

[7] You will, before you return to prison today, be served with a written notice 

outlining the consequences.  You can be held in the custody of this Court for up to 

two hours for that notice to be served upon you. 

[8] You appear for sentence today on three charges of indecent assault of a male 

aged 12 to 16 years; two charges of indecent communication with a young person 

under 16 years; one charge of travelling to meet a young person for sex; and three 

charges of breaching prison release conditions. 

[9] Your offending began via social media in March 2016 and culminated in the 

three offences of indecent assault on 17 September 2016.  There are three victims of 

your offending, all males aged 14 years.  None of the victims were known to you. 



 

 

[10] On 14 March 2016 you sent a “friend” request to the first victim via 

Facebook.  You were operating a false Facebook profile.  The first victim accepted 

your request.  You began messaging each other using Facebook instant messaging.  

You asked the victim how old he was, and he confirmed that he was only 14 years.  

You asked the first victim to send you a photograph with a banana in his buttocks.  

You asked him whether he had previously had sex with a banana, and you also asked 

him to put a finger in his buttocks.  You eventually video-called this first victim.  

You asked the victim to undress and play with himself, but he did not comply with 

that request.  During the video call you had displayed, so the victim could see it, two 

young persons having sex.  The victim thought the people having sex in the video 

were about 13 years of age. 

[11] In November 2015 you sent a “friend” request to the second victim, which 

was again accepted.  Again you confirmed that victim 2 was 14 years of age.  Again 

you used Instant Messenger.  You asked victim 2 to masturbate until he came.  In this 

same conversation, you asked victim 2 how many fingers you should use, referring 

to his buttocks.  Victim 2 replied that he did not mind.  You asked whether it would 

turn victim 2 on. 

[12] On 17 September you arranged to meet victim 2.  Victim 2 contacted a friend 

of his, the third victim, and told him that he was travelling to meet you.  At 

approximately 2.00 pm on that same day, you sent a message to victim 2 to say that 

you were parked nearby.  Victims 2 and 3 came to the car and got into the back seat.  

You drove them to a local beach.  You climbed into the back seat and sat between 

victim 2 and 3.  You ran your hands up and down both of the victims’ thighs.  You 

asked if could put your hands under victim 2’s underwear; he refused.  You then 

offered him 16 dollars if he let you do so.  Victim 2 agreed, and you placed your 

hand inside his underpants and took hold of his penis.  You pulled your own pants 

and underwear down, exposing your penis. 

[13] You then placed your hand inside victim 3’s underwear and on his penis.  

Victim 3 then took hold of your erect penis.  Victim 2 ultimately became 

uncomfortable with what was happening and got out of the car, leaving victim 3 in 

the car on his own.  You asked victim 3 for a blow job; he declined.  Victim 2 



 

 

ultimately returned to the car to find you in the front seat and victim 3 still in the 

back seat.  Victim 2 got back in the car and you dropped both victim 2 and 3 near 

their home address. 

[14] I have been provided with a victim impact statement from a mother of one of 

the victims.  Not surprisingly, the mother is upset and anxious about what occurred.  

Her son is now angry and shuts her down if she tries to talk about what happened 

with her son.  It has affected his sleep.  It has affected his mother’s sleep.  He now 

has to have music on at night to deal with what is happening to him. 

[15] Undoubtedly, this kind of offending has an effect on young victims, often not 

noticed or evident until many years later. 

[16] I have considered, as I must, the principles and purposes of sentencing.  

Clearly, deterrence and denunciation are important features of sentencing.  I must 

take into account the interests of the victims and the effect that your offending has 

had on them.  I am also, however, required to consider your rehabilitation, which 

must be imperative for you to lessen the risk that you pose.  I am also required to 

impose the least restrictive outcome that is appropriate in the circumstances of this 

case. 

[17] The most serious charges are the indecent assault charges relating to victims 

2 and 3.  However, all of the charges to an extent are connected.  The method and 

circumstance, and the contact with victim 2, began with contact via social media, as 

it did with victim 1.  It culminated in the assaults. 

[18] With that in mind, it is important that aggravating features are not counted 

twice or overemphasised when dealing with this offending as a whole.  The indecent 

assaults involved two victims.  The assaults involved skin on skin contact.  There 

inevitably will be an effect on those victims, and I have referred to one of those 

victim impact statements from a mother.  One of those assaults involved an offer of 

money to acquiesce to your request.  They were planned and premeditated to an 

extent, in that you began contact with one of them via social media, as I have 

referred to.  So, there was an element of grooming, which is covered by one of the 



 

 

charges that you face.  And the communication is also covered by two of the charges 

which you face. 

[19] It is also relevant to note that at the time of this offending you were subject to 

strict special conditions and release conditions, having been previously convicted in 

2015 of an offence of indecent assault on a boy between the age of 12 and 16, for 

which you received a First Strike Warning. 

[20] Ms Mildenhall has referred me to a number of cases, as has Mr Nicholls, in 

an attempt to reach a starting point for the most serious offending, the indecent 

assaults.  While they are helpful, there is no tariff decision for indecent assault and 

each case must be considered on its own unique set of facts and having considered 

the aggravating and mitigating factors of the offending itself. 

[21] I think the indecent assaults comfortably, in isolation, attract a starting point 

of two and a half years’ imprisonment.  The other offending needs to be 

acknowledged in terms of the communication and the travelling to meet for sex.  I 

think at least six months is appropriate, which would give an overall starting point 

for that type of offending of three years. 

[22] The release conditions are important; they cannot be overlooked.  They are 

particularly important in your circumstance because it is a means of ensuring that 

there is some oversight and that your risk is reduced.  You have failed to comply 

with those release conditions, and I am satisfied that a three month uplift is 

appropriate for those offences, which ultimately brings me to a starting point of three 

years and three months’ imprisonment. 

[23] The Crown seek an uplift for your previous conviction that I have referred to.  

With respect, I cannot come to the conclusion that an uplift is appropriate in your 

case.  You have one relevant previous conviction for which, as I said, you received a 

First Strike Warning.  You have now received a Second Strike Warning, so any 

sentence of imprisonment you receive today will see you serve the full sentence 

without early release or parole.  I cannot see how it is justified that I uplift the 

sentence for that one previous conviction, when you have been punished for that and 



 

 

you are now being punished again, not only through the sentence of imprisonment, 

but because you are going to have to serve the full amount with a second strike.  In 

my view, uplifts need to be approached with some caution and are reserved for those 

cases in which it is deserved. 

[24] The Crown also submits to me that there are no personal mitigating factors 

warranting a reduction.  Mr Nicholls on your behalf strongly disagrees with that 

approach; he refers to your troubled and difficult upbringing.  Mr Nicholls submits a 

recognition for those factors as high as 33 percent is warranted, on top of the credit 

you are entitled to for your guilty pleas. 

[25] I have read the reports.  It is clear you have suffered some deprivation, as 

Mr Nicholls describes it.  I have little doubt those matters referred to have 

contributed to your offending.  However, it is also apparent that you have not 

engaged well with previous attempts to deal with some of those issues.  You have 

breached intensive supervision and release conditions.  You have previously been 

discharged from the WellStop programme following your arrest on these charges.  I 

do not doubt that the issues you face are complex and the solutions to them not 

straightforward.  However, it is obvious to me that it is important that you receive 

treatment to reduce the risk of you offending again in the future.  That will require a 

commitment from you and from those responsible for ensuring you are offered that 

treatment.  Without it, your risk will clearly remain high.  I cannot do anything more 

than urge the authorities to ensure that you receive that treatment, and I cannot do 

more than urge you to participate fully in it to ensure that you do not find yourself 

back in Court again, having received this final warning. 

[26] I do, however, think that those personal factors that are referred to in the 

reports that I have read, and the nexus between those factors and your offending, can 

be recognised by way of credit.  However, 33 percent is, in my view, excessive.  No 

more than 10 percent would be appropriate, which reduces the sentence by four 

months. 



 

 

[27] You are entitled to full credit of 25 percent for your guilty plea, which 

reduces the sentence by a further nine months, which brings an end sentence of two 

years and two months’ imprisonment. 

[28] You must, as I have said, serve that entire sentence without early release or 

parole. 

[29] On the three charges of breaching release conditions, you are sentenced to 

one month’s imprisonment. 

[30] On the charge of travelling to meet a young person for sex, you are sentenced 

to 18 months’ imprisonment. 

[31] On the two charges of exposing a young person to an indecent 

communication, you are sentenced to 12 months’ imprisonment. 

[32] And on the three charges of indecent assault, you are sentenced to two years 

and two months’ imprisonment. 

[33] They will all be served concurrently. 

[34] The existing sentence of intensive supervision is cancelled. 

 

 

P A H Hobbs 

District Court Judge 


