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[1] Mr Ofa, you appear today for sentence, having pleaded guilty to one charge 

of sexual conduct with a young person under 16 years. 

[2] You pleaded guilty to that charge following a sentence indication which I 

gave on 11 October of last year, in which I set out the reasons why I reached the 

indication that I did.  You had time to consider that indication and accepted it and put 

in your plea of guilty on 18 October 2016.  There are also two additional charges 

which you pleaded to, being a breach of community work and also a breach of bail 

for which you are to be sentenced. 

[3] In the reasons I gave for the sentence indication on 11 October I did set out 

reasonably fully the circumstances so, you need to bear with me, I do need to set 

them out again. 



 

 

[4] At the time you were 27, your victim was 15 years’ old, she was unknown to 

you.  In January of 2016 the victim and her associates, and there were two of them, 

had caught a train from Manurewa to Papakura.  They arrived at Papakura at 

approximately 10.30 pm.  You were driving along in your vehicle, you pulled over 

next to them, you did not know them at the time.  You spoke to the three young 

women, two of them were 14 and the victim was 15.  You struck up a conversation 

with them and told them you were 18 years’ old when in actual fact you were 27.  

They told you their age so you knew that they were 15 and 14, and accordingly knew 

that the girls were underage for any sexual activity. 

[5] You drove to several destinations around Papakura and Takanini, you 

obtained alcohol for them and provided them with alcohol.  You then took them back 

to an address which was a commercial property.  You sat with them in the motor 

vehicle drinking the alcohol you had obtained, and then at around 5.00 am you asked 

them to stay the night at your sister’s house, which they agreed to do.  You drove to 

the address, you obtained another box of alcohol and you went to a detached shed at 

the back of the property with the three girls.  There was a bed and another mattress 

on the floor.  One of the girls went straight to sleep; you began kissing the victim and 

ended up having sexual intercourse with her.  The other girl felt uncomfortable and 

walked out of the shed.  The victim asked you to stop; she got up and left, as did the 

third person. 

[6] You initially denied having sexual intercourse, but you have now 

acknowledged what has happened and you have in fact provided, when sentencing 

was to proceed in November of last year, a letter of apology to the victim, where you 

asked for her forgiveness and say “sorry”.  That is something which I certainly take 

account of, including your willingness to participate in a restorative justice 

conference which in the end did not proceed.  What I propose to do is to hand this 

letter you have written back to Mr Benson-Pope for the Crown and if he considers it 

is appropriate, it is to be passed on to the victim. 

[7] In the sentencing indication hearing I went through the submissions of both 

counsel for the Crown and your counsel, Ms Kim very full submissions and it was 

noted that there was no tariff cases in respect of this type of offending, but it was 



 

 

agreed that a starting point of imprisonment was appropriate, due to the nature of the 

offending. 

[8] Reference is made to the Court of Appeal decision in H v R
1
 which is 

authority for the proposition that young people need to be protected in these 

situations from older people who seek to groom them and have sex with them. 

[9] I took into account the principles and purposes of the Sentencing Act 2002 

and in considering the case law which I fully set out in the notes of the sentencing 

indication, I consider that an appropriate starting point was three years’ 

imprisonment. 

[10] The Crown have sought to persuade me to a higher starting point, but 

referring to the case law of H v R, R v Misileki
2
 and Johns v R

3
 which I refer to in the 

sentencing indication notes in my view, an appropriate starting point is three years’ 

imprisonment. 

[11] You were entitled to a full discount for your plea of 25 percent and with that 

discount which was nine months, the end sentence was 27 months which was the 

indication. 

[12] There has been nothing in the pre-sentence report or any other of the material 

that I have read which alters that sentence indication, it is still an appropriate 

indication.  I do note initially with some concern that when I read the pre-sentence 

report dated 9 January there seemed to be a denial of sexual intercourse with the 

victim.  That has been explained to me this morning by your counsel, Ms Kim, she 

indicated that you felt that the corrections officer was asking you about whether you 

had raped the victim and that was never the charge, never the allegation and that has 

been clarified.  I accept that you are fully remorseful for what has happened.  As I 

mentioned there was a letter of apology you have provided and you were willing to 

undertake a restorative justice programme. 

                                                 
1
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2
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3
 Johns v R [2015] NZHC 1158 



 

 

[13] So in line of the sentence indication and the reasons I gave, you will be 

sentenced to 27 months’ imprisonment. 

[14] Now, there are two additional matters I need to deal with relating to this 

particular charge and that is a second strike warning which I am required to give  

and also I need to take into account now the new provisions of the  

Child Protection (Child Sex Offender Government Agency Registration) Act 2016 

which has now been passed. 

[15] Dealing first with the Registration Act.  That Act came into force on 

14 October 2016.  The date of your offence was 15 January 2015.  Now, the Act 

purports to have retrospective effect and your counsel filed written submissions 

where the submission was advanced that the Act did not apply to you.  It was 

accepted that you were a registerable offender pursuant to the Act, you were over 

18 years, the victim was under 16 and you have now been sentenced to a term of 

imprisonment upon conviction.  However, it was argued that the Act did not apply 

for the reasons set out in Ms Kim’s submissions.  Essentially the argument was that 

registration constitutes a penalty, your offending was committed 22 months prior to 

the commencement of the Act, accordingly imposing a registration order would 

serve as a retrospective penalty, such an imposition would be inconsistent with the 

New Zealand Bill of Rights Act 1990. 

[16] I have considered those submissions and also the submissions of counsel for 

the Crown, Mr Benson-Pope, who argues that the Act does apply.  I have considered 

those submissions and it is my view that the clear intention of Parliament was that 

the regime does apply to people in your situation.  I indicated to Ms Kim and Mr 

Benson-Pope that, rather than hold the sentencing up, I would give that indication 

and provide my reasons in writing at a later date.   

[17] So I am required then, given my finding, to give you a notification. 

[18] You have been sentenced now to a term of imprisonment for a qualifying 

offence under that Act which automatically makes you a registerable offender. 



 

 

[19] As a registered person on the Child Sex Offender Register, you have to 

provide certain personal information to the Registrar and keep that information up to 

date.  It is important you understand what you need to do because there are penalties 

if you do not follow the requirements.  Written notice of these requirements will be 

given to you by a Registrar of this Court. 

[20] Your initial report is made to a police case manager within 72 hours of your 

being released from custody.  Every year you need to confirm that this information is 

still current.  If any of the information changes you need to update the register within 

72 hours of the change.  If you change where you are living or travel from your 

home address for more than two days, you need to notify police or probation 48 

hours prior to the change.  You must comply with these reporting obligations, given 

it is a Class 3 matter, for the remainder of your life, although there are provisions 

where that can be reviewed.  You will remain on that register for the duration of your 

reporting period, including any period during which your reporting obligations are 

suspended.   

[21] That notification will be given to you in writing. 

[22] I am also, given your previous conviction for aggravated robbery and now 

your conviction for sexual conduct with a young person, required to give you a 

second warning that you are now subject to the three strikes law.  And this is now 

your final warning which will explain the consequences of another serious violence 

conviction.  You will also be given a written notice outlining these consequences 

which list these serious violent offences. 

[23] If you are convicted of any serious violent offence other than murder or 

manslaughter then you will be sentenced to the maximum term of imprisonment for 

each offence.  That will be served without parole or early release unless it would be 

manifestly unjust. 

[24] If you are convicted of manslaughter committed after this warning then you 

will be sentenced to imprisonment for life.  The Judge must order you to serve at 

least 20 years’ imprisonment unless the Judge considers it would be manifestly 



 

 

unjust to do so, in which case the Judge must order you to serve a minimum of at 

least 10 years’ imprisonment. 

[25] If you are convicted of murder after this warning then you must be sentence 

to imprisonment for life.  The Judge must order you to serve this sentence without 

parole unless it would be manifestly unjust to do so.  If the Judge finds that it is 

manifestly unjust to do so then the Judge must impose a minimum period of 

imprisonment of at least 20 years unless that would be manifestly unjust, in which 

case the Judge must sentence you to a different minimum period of imprisonment. 

[26] If you are sentenced to preventive detention you must serve the maximum 

term of imprisonment of the most serious offence you are convicted of unless the 

Judge considers that would be manifestly unjust. 

[27] And in terms of this sentence, the 27 months, you will serve that sentence 

without parole. 

[28] Just in terms of the other two charges, I propose to cancel the breach of 

community work and you will be sentenced to one month imprisonment concurrent 

with the current sentence. 

[29] In terms of the breach of bail, you will be convicted and discharged. 

 

 

 

R J Earwaker 

District Court Judge 


