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NOTES OF JUDGE D G HARVEY ON SENTENCING

 

 

[1] Avon Industries Limited appears for sentence I having convicted the 

company that being an employer it failed to take all practical steps to ensure the 

safety of its employees while at work. 

[2] The facts that I sentence on is that on 30 September 2013 [the victim] was 

operating a 90 tonne press which was referred to during the course of evidence as 

“Number 25, 90 tonne press.”  [The victim] was producing insulator Z Brackets.  It 

is said that on this day the task was to produce 300 of these brackets and before 

commencing it was necessary for a particular die to be set. 

[3] Once that was set [the victim] commenced inserting lengths of steel through 

the front of the press stopping only when the steel hit the backstop.  The press was 

then operated and this process was repeated until out of one length of steel he had 



 

 

eighteen 315 millimetre lengths.  At that point what was left was put to one side and 

he continued feeding in lengths of steel. 

[4] At the conclusion of the run a practice had developed whereby the smaller 

pieces were fed into the front of the machine and it is what happened next that 

resulted in the prosecution. 

[5] I found that [the victim] went to the back of the machine, reached into the 

machine with his right hand and he felt around until he found the end of the metal 

length that had been fed into the machine.  He then held it up against the backstop 

and instructed a person standing in front of the machine to operate the press.  On one 

occasion whilst he was doing this he suffered an injury to his right index finger 

which resulted ultimately in an amputation at the second knuckle or if you like at the 

tip. 

[6] In preparing for this sentencing I have reviewed my decision.  I have read the 

submissions filed by the prosecution and by the defence.  I familiarised myself with 

the relevant law that has been referred to and I have listened to the submissions made 

orally to me this morning. 

[7] On behalf of Worksafe it is submitted to me that the appropriate reparation 

here is somewhere between $8000 and $10,000.  Indeed there is not much difference 

between the prosecution and the defence. 

[8] Prosecution submit that the appropriate starting point for a fine is in the 

vicinity of $85,000 with an uplift of $10,000 to reflect the previous conviction and 

the need for specific deterrence. 

[9] I accept a 10 percent discount for the company’s co-operation with Worksafe, 

a five percent discount for remedial action and a further discount for restorative 

justice if it takes place.  I record that it did not take place but that was no fault of the 

defendant. 

[10] I am also asked to award costs of $1186 and Court costs of $130.00. 



 

 

[11] On behalf of the company it is submitted to me that the appropriate reparation 

is somewhere between $5000 and $8000.  It is submitted that a starting fine should 

be in the vicinity of $60,000 and $75,000. 

[12] It is submitted a five percent uplift for the previous conviction and so far as 

discounts are concerned a 10 percent discount for co-operation, five percent for 

remedial action, 15 percent for reparation and an agreement to attend restorative 

justice. 

[13] It is submitted that the end point for the fines should be between $45,000 and 

$52,000.  The company accepts the costs as outlined by the prosecution. 

[14] It is clear that the guideline judgment for this type of offence is the 

Department of Labour v Hanham & Philip Contractors Limited
1
.  That decision 

provides a three-step methodology.  The first is to fix the amount of reparation, 

secondly fix the amount of the fine and thirdly make an overall assessment of the 

case which in effect means that the Court once arriving at the appropriate figures 

should step back and look at the entire case to decide whether ultimately the figures 

arrived at are fair. 

[15] Reparation must be determined with the relevant parts of the Sentencing 

Act 2002 in mind and particular regard must be given to s 32 which includes the 

taking into account any offer to make amends and as well of course the Court must 

take into account the financial capacity of the defendant. 

[16] Starting then first to set the amount of reparation I have been referred to a 

number of cases, but I do not think it useful if I attempt to summarise them.  

However, a useful comment in assessing emotional harm reparation was discussed in 

Big Tuff Pallets Ltd v Department of Labour.
2
  In that decision the following 

comments were made: 

Fixing an award for emotional harm is an intuitive exercise; its 

quantification defies finite calculation. The judicial objective is to strike a 

figure which is just in all the circumstances, and which in this context 
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compensates for actual harm arising from the offence in the form of anguish, 

distress and mental suffering. The nature of the injury is or may be relevant 

to the extent that it causes physical or mental suffering or incapacity, 

whether short-term or long-term. 

[17] It is clear from the information before me that [the victim] still suffers from 

time to time as a result of his injury.  I have no evidence of financial harm. 

[18] It is clear the defendant did treat [the victim] very fairly after the accident and 

fortunately the injury has not prevented him from being able to work in his chosen 

career. 

[19] Taking into account all of the cases that I have seen I think an appropriate 

figure for emotional harm reparation is $8000. 

[20] When assessing the fine it is necessary to assess the culpability factors.  First 

is the operative act or omission.  Clearly there were two omissions in this case.  First, 

the fact that there was no rear guard on the machine and, secondly, and to the 

defendant’s credit it now accepts this, there was inadequate training. 

[21] There was always a realised risk here and that was the crushing of a body part 

that was inserted into an area where danger loomed.  Whilst the risk of harm may not 

have been life threatening it was certainly a risk to limbs. 

[22] This was an obvious hazard.  In my view even to the untrained eye what was 

happening at the time of this accident was an obvious risk and it was of real concern 

to note that a member of the defendant’s staff, a member who was in charge of 

safety, had observed this unsafe practice and did nothing to ensure that it was not 

repeated. 

[23] The relevant standards were referred to frequently during the trial and the 

guidelines are very clear.  A rear guard should have been in place.  I am not prepared 

to accept the prosecution’s submission that this was a gross shortfall but certainly it 

was a departure from best practice and was extremely risky. 



 

 

[24] It would have been so simple to have reduced this hazard.  The rear guard 

was easy to manufacture and fit as has since been proved.  Had that been done and 

had the training been sufficient, the accident would never have occurred.  It is of real 

note that now both of these failings, as I have said, have been rectified. 

[25] Dealing with the current state of knowledge of the risks and the means 

available to mitigate it I have already dealt with that because as I have indicated the 

risks are well known and training in this area is simple common sense. 

[26] I record that I have had regard to the purposes and principles of sentencing 

and I have also had regard as best I can to the information before me to the financial 

capacity of the defendant to pay any fine. 

[27] I must take into account the degree of harm that occurred and I must also take 

into account the safety record of the defendant.  I accept that the defendant is and 

always has been remorseful for the injury although clearly it was not initially 

prepared to accept the responsibility.  To the defendant’s credit however it did 

co-operate with the authorities and remedial action has now been taken. 

[28] Ultimately I assess that there was a moderate level of culpability because this 

was an obvious hazard which could so easily have been prevented.  Best practice 

guidelines were departed from.  It is an aggravating feature that [the victim] lost a 

portion of a finger, he obviously did suffer emotionally and he does have ongoing 

albeit relatively minor difficulties with that hand. 

[29] The one aggravating feature in respect of the defendant is of course its 

previous conviction.  It is the submission of the prosecution that I am dealing with a 

case that involves medium culpability which requires a fine of somewhere between 

$50,000 and $100,000. 

[30] I am referred to a number of previous decisions including Arbo Remain 

Limited
3
, Embershade Blinds Limited

4
, Grove Hardware Limited

5
.  The defence have 

referred me to Riverland Etham Limited
6
 and Proform Plastics Limited

7
. 
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[31] In my view, an easy trap to fall into here is to look solely at the injury that 

was caused.  That is only one of the considerations.  I have formed the view that the 

company’s culpability falls towards the upper end of the medium culpability band 

for two reasons.  First it was obvious that this machine needed a rear guard and it 

was simply not fitted.  Secondly, the training to use this machine was poor and if not 

directly approved, I note that an employee directly responsible for safety had seen 

someone reach into the rear of this machine previously and yet had told no one and 

did nothing. 

[32] It is for these reasons that I assess the starting point of the fine in the sum of 

$80,000.  I increase that by 10 percent to recognise the previous conviction and that 

takes me to $88,000. 

[33] I now then turn to the question of mitigation. 

[34] Prosecution has referred me to Ballard v Department of Labour
8
 that is the 

decision of Stevens J who I might respectfully observe was extremely experienced 

Judge.  I accept that the figures set out by Stevens J as discounts might be seen as 

generous and I also acknowledge other cases have not been as liberal. 

[35] There is another factor that I am entitled to take into account.  I accept that 

the defendant company is not what could be described as a large company and I 

accept that submission which has been made to me by Mr White. 

[36] Mr White also submitted that the burden of the sentence will have a 

significant impact on the defendant.  Whilst I have not been provided with any 

evidence to support that submission, common sense tells me that this is not a large 

company of its type and no doubt it has many employees dependent upon the 

company for their employment.  This is a factor that requires me to stand back and 

ensure that the total imposed is proportionate.  
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[37] It is for those reasons that I intend to adopt the discounts as set out by 

Stevens J although with a slight amendment.  I am prepared to make the following 

allowances. 

[38] An allowance of 10 percent for co-operation with the authorities, five percent 

for remedial action and 15 percent for an offer to make amends. 

[39] That 15 percent figure may appear, at first blush, large but I take into account 

not only the fact that the company was prepared to go to restorative justice but that it 

has treated the defendant very fairly, indeed impeccably, from the moment the 

accident occurred. 

[40] I am satisfied that despite a medical certificate which excused [the victim] for 

only a number of days as a result of this incident the company was generous and 

allowed considerably more time than the medical certificate dictated.  It deserves 

credit for that. 

[41] I repeat what I have said earlier, that the company did act responsibly after 

the accident. 

[42] I accept that my adoption of these discounts is in part to recognise the 

financial ability of the defendant.  This decision therefore is taken solely on the facts 

of this particular case and should not be taken as a precedent for any other case. 

[43] In summary therefore, the reparation to be paid is $8000, fine is $61,600, 

defendant is to pay prosecution costs of $1186 and Court costs of $130. 

 

 

D G Harvey 

District Court Judge 


