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NOTES OF JUDGE B DAVIDSON ON SENTENCING

 

 

[1] Following my finding that the defendant is guilty of the charge, she will be 

convicted.   

[2] I now turn to the issue of sentence.  The prosecution seek a cocktail sentence 

involving a fine, an emotional harm reparation payment, costs, a contribution to 

kennelling and pound fees and an order for destruction of the dog.   

[3] In assessing the level of fine, primary regard should be had to the degree of 

culpability.  That must then be set against the maximum available fine of $3,000.   

[4] For the prosecution, Ms Besier submits that this is a case of a relatively high 

degree of culpability.  The defendant knew full well the dog’s biting history, 



 

 

considered kennelling the dog while she was away, discounted that largely for 

financial reasons and placed her flatmate, [the victim], in an unenviable position.   

[5] On the other hand, Mr Zindel submits that there was nothing more than an 

error of judgement on the defendant’s part.   

[6] What simply cannot be avoided in this case is the defendant’s knowledge of 

the dog’s biting history.  Against that she travelled overseas leaving the dog in the 

care of a flatmate with whom the dog had a mixed history; the dog had bitten the 

flatmate and had displayed aggression towards the flatmate, but at times had been 

settled and comfortable in the flatmate’s presence.  

[7] Doing the very best I can, the fine, which also of course must reflect the 

defendant’s quite poor financial circumstances, would sit at around $700.  There 

should be a downward adjustment of that to recognise the fact that the defendant has 

no prior convictions; the fine to be imposed is one of $550.   

[8] Likewise, there should be emotional harm reparation in favour of [the 

victim].  She suffered significant injuries in the way that I have detailed and which 

are so vividly shown in the photographs.  I already have summarised the affect of the 

injuries on her, hospitalisation, medical intervention, swelling and soreness and an 

inability to drive a motor vehicle for some time.  Recognising the defendant’s 

financial circumstances, I fix the level of reparation at $500.   

[9] As to contribution towards costs, the defendant is legally aided.  For that 

reason I decline to order costs in favour of the prosecution.  I also decline to order a 

contribution by the defendant towards the kennelling and impoundment costs; 

whether there is jurisdiction to make such an order is somewhat debatable.   

[10] I turn to the more pressing issue, that of destruction of the dog.  Section 57(3) 

is in the following terms: 

If, in any proceedings under subsection (2), the Court is satisfied that the dog 

has committed an attack described in subsection (1) and that the dog has not 

been destroyed, the Court must make an order for the destruction of the dog 



 

 

unless it is satisfied that the circumstances of the offence were exceptional 

and do not warrant destruction of the dog.   

[11] There are several points about this which are important to note:   

(a) I must make an order absent the exceptional circumstances;   

(b) because those exceptional circumstances relate to the offence, and 

because ownership of the dog is an essential ingredient of the offence, 

I can take into account not only the circumstances of the actual attack 

but the also the circumstances of the defendant’s ownership of the 

dog.  This can include consideration of the dog’s history and its 

likelihood of future attack;   

(c) the phrase “exceptional” denotes a relatively high standard;   

(d) Were I to find exceptional circumstances, they must also be such that 

destruction is not warranted.  

[12] These 2 aspects were put this way by Miller J in Turner v South Taranaki 

District Council
1
: 

‘Exceptional’ sets a high standard.  The circumstances must be unique, 

special or substantially unusual, although not necessarily extreme.   

He went on to say: 

It is not enough that the circumstances of the offence are exceptional.  They 

must also not warrant destruction of the dog.  The dominant consideration 

here is the risk that the dog will continue to exhibit anti-social behaviour.   

[13] I find there is nothing exceptional about either the circumstances of the actual 

attack or of the defendant’s ownership of Zia Zia.  As I have repeatedly noted, Zia 

Zia had a proven, demonstrated history of biting.  There is evidence that this had 

become clear, entrenched and reinforced behaviour.  The dog had bitten its owner, 

the owner’s uncle, the owner’s flatmate, a stranger and a dog trainer during an 
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assessment session.  Significantly, in relation to the dog trainer, the dog had bitten 

when it appeared otherwise calm and quiet.   

[14] In my view, the defendant, as I have already noted, has little appreciation of 

the dangerousness of her dog.  She has a forgiving explanation for each attack, 

seemingly placing a degree of blame on the humans interacting with her dog, 

including herself, ahead of the dog.   

[15] In making the destruction order I have not overlooked the evidence of the 

defendant’s attempts at training of Zia Zia, particularly in the months leading up to 

this particular incident.  I have not overlooked the evidence of her friends, 

Messrs Sands and Sage, of Zia Zia’s calm disposition on other occasions, including 

around children.  But none of that evidence is sufficient to overcome Zia Zia’s 

demonstrated biting history, particularly when the objects of the Dog Control Act 

1996, as set out in s 4 are borne in mind.  There, therefore, will be an order for 

destruction of the dog.   

[16] Ms Walker, you have heard my reasons for firstly, finding you guilty of the 

charge.  You are now convicted.  You are fined the sum of $550.  You are ordered to 

pay emotional harm reparation in the sum of $500 in favour of the victim, [name 

deleted], payable by you at the rate of $10 per week.  There are no orders as to Court 

or solicitor’s costs.  There is an order for the dog’s destruction under s 57(3) Dog 

Control Act; the order is stayed until 4.00 pm on Monday, 27 March 2017. 

 

 

B Davidson 

District Court Judge 


