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NOTES OF JUDGE P A CUNNINGHAM ON SENTENCING

 

[1] Simon Hall appears for sentence today.  There are three charges.  In order of 

the charging documents and also in chronological order, the first charge is one 

between January 2008 and December 2014.  That as an agent of Fisher & Paykel 

Healthcare advised that company to enter into a contract with a company, Anfal Al 

Janoob, and received a consideration known as a secret commission pursuant 

to s 8 Secret Commissions Act 1910.   

[2] The second one, 890, is a charge of obtaining a pecuniary advantage by 

falsely stating that installations had been carried out by the same company, 

Anfal Al Janoob, between January 2009 and December 2014.  And the last one, 891 

is entering into a contract with another company, Alzawya and received a 

consideration known as a secret commission for that advice.  The contract being 

entered into by Fisher & Paykel Healthcare Ltd not knowing of the secret 



 

 

commission.  At the relevant time Mr Hall was employed as the area manager for the 

Middle East and Africa. 

[3] In 2008 Mr Hall was approached in Saudi Arabia by a man called Mr Odeh.  

Mr Odeh was the area manager and sales representative for Saudi Arabia.  He 

explained to Mr Hall that he knew of a company that could be a distributor of 

Fisher & Paykel Healthcare products and said that if Mr Hall would agree to approve 

this company as a distributor he would pay Mr Hall five percent of the company’s 

revenue for humidifiers.  Mr Hall agreed to the proposal that the company 

Anfal Al Janoob be approved as a distributor of Fisher & Paykel Healthcare products 

and that he would receive five percent of the company’s revenue.   

[4] When he returned to Auckland he completed the necessary forms to approve 

that company as a distributor for the Saudi Arabia area and took the forms to his 

manager who had the authority to appoint new distributors.  That company was so 

appointed on the recommendation of Mr Hall.  Mr Hall did not disclose the 

arrangement he had with the company through Mr Odeh. 

[5] In the following year Mr Hall met Mr Odeh again and agreed a separate 

agreement which related to infant warmers which are used to stabilise babies 

immediately after delivery.  Hospitals were to order the warmers directly from Fisher 

and Paykel and then the product had to be installed.  The customer would pay 

Fisher & Paykel Healthcare including the installation fee, but the installation was 

done by the hospitals themselves.  The installation cost was effectively split between 

the distributor and Mr Hall. 

[6] The third charge is another secret commissions charge and this was another 

arrangement where Mr Hall was approached by Mr Odeh who introduced him to two 

people who were working for a Jordanian distributor of Fisher & Paykel products, 

namely InterMed.  They wanted to establish a new company to be a distributor of 

Fisher & Paykel healthcare products in Jordan.  They offered Mr Hall a cash 

payment of $10,000 if he were to do so.  He agreed on the condition that they would 

provide a better service than what was being offered by the current distributor 

InterMed, that company was called Alzawya.  Mr Hall returned to Auckland and 



 

 

signed a letter appointing that company as the authorised distributor and he received 

the $10,000 cash.   

[7] Sometime during 2014 or 2015 part of what Mr Hall had been doing came to 

light and he lost his employment with Fisher & Paykel.  The first thing I raised with 

counsel today was whether I had jurisdiction to sentence in this matter given that the 

meetings and the companies involved and some payments occurred in the 

Middle East.  I have been directed to s 7 Crimes Act 1961 that says that where any 

act or omission forming part of an offence or in any event necessary for the 

completion of the offence occurs in New Zealand the offence shall be deemed to 

have been committed in New Zealand whether or not the person charged with the 

offence was in New Zealand or not at the time of the act, omission or event.   

[8] In relation to each of these charges documentation by 

Fisher & Paykel Healthcare back here in New Zealand occurred as a result of the 

various arrangements that Mr Hall entered into and some of the payments went into 

a bank account in his name.  So I am satisfied that I do have jurisdiction. 

[9] There has been some discussion today about which is the more serious 

offending and therefore, where I should approach the matter of a starting point 

including, it has been submitted that one could look at all three charges in the round 

and adopt a starting point for what happened in relation to the three charges before 

the Court.   

[10] Obtaining by deception is the more serious charge in the sense that it has a 

higher maximum term of imprisonment, being seven years as opposed to two years 

under Secret Commissions Act  1910.  That is certainly one factor I can take into 

account.   

[11] Of equal if not more importance however is that in the obtaining by deception 

charge Fisher and Paykel was effectively over charging a customer in the 

Middle East by adding the installation charge not knowing that that work was not 

going to be carried out.  That does seem a more serious type of offending to me in 



 

 

the sense that such behaviour by a reputable company like Fisher & Paykel, any 

division of Fisher & Paykel could most certainly affect its reputation. 

[12] It has been explained to me by Mr Dixon that Fisher & Paykel has not 

directly lost as a result of adding on the installation charge because it is the hospital 

who has paid the charge but effectively had to do the work itself.   

[13] For the reasons of the higher period of maximum imprisonment and also the 

potential damage to the name of Fisher& Paykel I have decided that I will take the 

obtaining by deception charge as the lead charge.   

R v Sanele 

[14] A number of cases have been submitted to me but in particular Mr Dixon 

relies on Serious Fraud Office v Sanele and Treadwell
1
 a decision of Judge Mathers 

dated 17 December 2015.  Mr Sanele was charged with two representative charges of 

dishonestly using a document which has the same maximum term of imprisonment 

as the obtaining by deception charge of seven years.  One of failing to disclose a 

pecuniary interest under Secret Commissions Act which has the same maximum 

period of imprisonment as the two charges before me, namely two years. 

[15] Mr Sanele was working for a company that sold a range of building products.  

Mr Treadwell also became employed by that company.  Unbeknown to the company 

they were both employed by, Mr Sanele, set up another company that made pallets 

which were supplied to his employer.  He disguised the fact that he had any interest 

in this company.  Some pallets were supplied.  Mr Sanele advised one of the 

directors of the company to submit false invoices knowing that the pallets had not 

been supplied nor they ever would be.  Those totalled $152,000 of which Mr Sanele 

was paid $131,300 and then there was a further submission of 10 false invoices of 

$46,000.  He received $40,000.  The Secret Commissions offending resulted in a 

payment of $90,000.  So an overall loss or gain, of $261,300.   

                                                 
1
 [2015] NZDC Reports 25499. 



 

 

[16] That is pretty similar to the position here, the total amount of the loss is 

$US213,000 American dollars which I am going to call $NZ300,000.  However, the 

portion of that that relates to the obtaining by deception charge is about $US70,000 

American dollars or $NZ100,000.  So less than in the Sanele case. 

[17] I see the character of the offending as between Sanele and this case a little 

differently and I regard the Sanele offending is more serious for this reason.  It 

involved a deception by hiding behind the names of directors and shareholders of a 

company and issuing false invoices on numerous occasions.  Mr Dixon argued 

against that suggestion saying that there was a similar deception here, that it went on 

for a period of time and that it is no less serious.  I have taken that into account but 

still come to the conclusion that I have. 

[18] I agree with all the aggravating features identified by Serious Fraud Office in 

its submissions, which are the amount of the loss or the amount that Mr Hall has 

gained and the fact that it was pre meditated, there is absolutely no doubt about that.  

I would add to that the duration of the offending.  This was a course of conduct over 

six years and obviously there is a gross abuse of trust.  When any company employs 

someone to do business in another country it cannot have the oversight of what is 

going on, on a day-to-day basis that it might be able to do closer to home.  It relies 

on the integrity of that person to carry out the work and to retain the reputation of the 

company.   

[19] There is a victim impact statement from Fisher & Paykel Healthcare that 

talks about the long-term trusting relationship that they believe they had with 

Mr Hall, including that they found the allegations very difficult to believe.  I can 

completely understand the sense of betrayal. 

[20] I should refer to the letter that Mr Hall has written to me, well “Dear Sir,” but 

I will overlook that.  He explains that in the Middle East where he was working for 

many years there are different ways of doing things in terms of business transactions.  

He describes himself and his behaviour as unethical and irresponsible and certainly 

now understands that what he did was wrong, that he was aware of how the culture 

works in the Middle East, should have been aware of it and should not have done 



 

 

what he has done.  While that, of course, is not an excuse and it is not sought to be 

an excuse, it does give some context in the sense that Mr Hall was working in a very 

different business environment in the Middle East than he would be working in 

New Zealand.  It is obvious from the summary of fact that he was approached rather 

than initiating any of this offending himself. 

[21] Taking into account the aggravating features I have adopted a starting point 

of two and a half years for the obtaining by deception offending and would give an 

uplift of six months for the Secret Commissions Act offending.  That is a shortcut 

way of saying that of itself it certainly would be a starting point of something like 12 

to 18 months but standing back and looking at this offending in its totality it seems to 

me that a three year starting point is appropriate. 

[22] Next I will talk about the effect of this on Fisher & Paykel financially.  When 

Mr Hall’s employment was terminated Fisher & Paykel retained the employer’s 

contributions to a superannuation which was some $104,000 and also his final pay, 

which was a figure of $115,000 approximately.  Mr Dixon advised that the $104,000 

was kept pursuant to the manner of his dismissal and the provision for retaining the 

employer’s superannuation amount in the employment contract in the event of 

dismissal in the circumstances in which Mr Hall was dismissed. 

[23] No reparation is sought by Fisher & Paykel and that is because there has been 

no actual loss in terms of monetary loss.  In relation to the obtaining by deception 

offending no reparation is sought for the Secret Commissions Act offending on the 

basis that the company understands that Mr Hall is not in a position to pay.  What is 

sought is the retention of his final pay of $104,210.03 plus any interest that that has 

accumulated I assume Mr Dixon, in the solicitor’s trust account as a contribution 

towards the costs of investigating this matter, that is internal costs and there is no 

opposition to that amount of reparation being paid.  That will be recorded on the 

obtaining by deception charge which is the middle one ending 090. 

[24] I have a bundle of documents submitted by Mr Wicks QC in support of 

Mr Hall.  They really fall into two categories (1) personal references from people 

who know Mr Hall, including family members and also recognising his huge 



 

 

contribution to the Red Beach Surf Lifesaving Club including teaching young people 

to be safe in and around surf beaches.  It is apparent that he comes from a good 

family and that he feels a great sense of shame because of what he has done but I can 

see that he still has tremendous support from his family and many friends 

notwithstanding that they know about this offending. 

[25] There is also a letter from a well known forensic psychiatrist who essentially 

deposes to two things.  Firstly, at the time that this offending started in 2008 

Mr Hall’s own nuclear family life was difficult and that resulted in a separation.  

Without going into too much detail he clearly tried his best to support his wife with 

her own difficulties and ultimately those did not resolve and he felt compelled to 

leave and has since been co parenting his children with his now ex wife.  In 2009 his 

brother developed pancreatic cancer and died within a six month period.   

[26] In terms of the report Dr Goodwin points to stressors in Mr Hall’s life 

including the difficulties in his marriage relationship and then the death of his 

brother occurring at the time that he entered into the first and then the second 

arrangement with Mr Odeh.  Secondly, he refers to Mr Hall now suffering from 

anxiety and depression and in part that would appear to be because of the time it has 

taken to get these charges before the Court, some 18 months.  In making that 

submission to me Mr Wicks was very clear not to cast blame on the 

Serious Fraud Office, understanding how long these investigations take but rather to 

point out that it has had an effect on Mr Hall. 

[27] Then Mr Wicks suggested that Mr Hall’s culpability could be reduced 

because of factors that were going on at the time when this offending started.  

Mr Dixon did not entirely disagree with that proposition however submitted that in 

his view anything that happened in 2009 cannot be taken into account because this 

was really a series of arrangements with a man in the Middle East over a period of 

some years.  I accept that submission and I am therefore not going to take into 

account any affect that the death of his brother had on Mr Hall but I do accept that, 

particularly living abroad and away from a circumstance which might well have been 

a daily worry to Mr Hall back in 2008, that is a factor I can take into account.  It is a 

mitigating circumstance which can be taken into account as set out in the case of 



 

 

Kora v Police [2015] New Zealand High Court 1251 at paragraph 39 and the first 

circumstance are set out there in sub paragraph (a).   

[28] Then it is suggested that there is genuine remorse here and there is really no 

disagreement about that and that there could be discounts for previous good 

character, which I told counsel is something I often struggle with when there is a 

course of offending over a period of six years.  However, the trend has been that in 

cases like this, good character can be taken into account.  I think in particular here 

one can be pretty safe in saying that the likelihood of Mr Hall appearing before the 

Court for any other reason for the rest of his life is very low indeed.  What he did 

here is out of character for him and he certainly has come to terms with what he has 

done and while feeling great shame, he needs to also appreciate how important it is 

to get rid of that shame from this day forward.  Because if you carry that around with 

you on your shoulders for the rest of your life it is not going to do you any favours.  

There is a point at where you need to put it behind you and go forward. 

[29] From a starting point of three years I am going to deduct four months for the 

reduced culpability because of the difficulties going on in Mr Hall’s life in 2008.  

From 32 months, I am going to give a 10 percent discount for remorse and previous 

good character.  That leads to 28.8 months, if my maths is right, and with a discount 

of 7.2 months for a guilty plea the end prison sentence is 21.6 months which means 

that Mr Hall is eligible for home detention.   

[30] In my view this is a suitable case for home detention for a number of reasons.  

They are that Mr Hall has obtained another job and I see no reason why he should 

not be able to keep working while he is on home detention.  If that becomes a 

difficulty there are steps that can be taken to address it, such as applying to review 

the sentence.  

[31] Secondly, as I have already said, I see this as a case where it is likely a first 

time and last time this man will ever be before the Court.  His current employer is 

aware of these charges.  Lastly, there is a suitable address and he has two teenage 

children who he needs to be present for. 



 

 

[32] There have been submissions about the period of home detention but 

ultimately that is an assessment for me to make.  Mr Dixon submitted something like 

10 months; Mr Wicks contended for something less than that pointing out that 

Mr Sanele received a sentence of 10 months home detention. 

[33] In reaching a period of home detention I have taken into account the 

following factors.  The fact that there are no rehabilitative factors identified that need 

to be addressed while Mr Hall is on home detention.  That it is important that he is 

able to complete the sentence and get back to a normal life within a reasonable 

period of time and also the time it has taken to get to this point.  I am sure in his own 

mind Mr Hall has been serving a sentence since all this came to light in 2014 and 

2015.  The end sentence will be eight months’ home detention and that will be the 

same sentence on all charges.  There will be no post detention conditions. 

[34] The conditions of your home detention sentence and I will make it commence 

on Monday at 9.00 am.  You are to be at [address deleted] at 9.00 am on Monday 12 

June and await the arrival of a representative from the electric monitoring company 

and a probation officer.  To remain at home at all times unless otherwise directed by 

your probation officer and to attend any counselling treatment or programmes as 

directed by your probation officer and that sum of $104,210.03 and any interest on 

that will go onto the charging document ending 090. 

 

 

 

 

 

P A Cunningham 

District Court Judge 


