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[1] Mr Thomas Herewini is charged that on [date deleted] May last year he 

assaulted Mere Spencer, who was his then partner.  As Mr Thomas Herewini 

acknowledged when cross-examined by the sergeant, there is a lot of what went on 

that evening which is agreed.  The way the case has developed is whether or not an 

injury to Ms Spencer’s neck was caused accidentally by Mr Thomas Herewini as he 

now claims or was caused as a result of an intentional assault, as claimed by 

Ms Spencer. 

[2] On the evening of [date deleted] May 2016 both parties were at home alone.  

They had been drinking and also, it transpires, had been smoking methamphetamine.  

[3] An argument later developed between the parties.  It is not clear if that was 

over the fact that their child had been removed from them by Child, Youth and 



 

 

Family and placed with [details deleted], or over the fact that Ms Spencer was 

wishing to undertake a programme to deal with drug use.  Regardless, they both 

agree there was an argument.   

[4] For Ms Spencer, she says that then progressed to the point where during the 

argument Mr Thomas Herewini put his hand around her throat.  She says she cannot 

recall why he did that but she says that it occurred whilst they were in the kitchen 

with both of them standing.  She says that he held on to her throat for around seven 

or eight seconds.  It was not of such a strength that it caused any difficulty breathing 

or swallowing.  She says Mr Thomas Herewini then, after that period of time, simply 

stopped holding on to her neck.  She says that in the course of this, however, he did 

push her up against a fridge in the kitchen. 

[5] As it happens, Mr Thomas Herewini’s sister visited the home later that 

evening after this incident.  There was no complaint by Ms Spencer to the 

defendant’s sister. 

[6] The complaint that she made was the next day to the defendant’s probation 

officer as a result of which Ms Spencer attended on the police, had photographs 

taken and made a statement to the police.  

[7] For Mr Thomas Herewini, he says that in the course of the argument between 

the two of them, Ms Spencer came towards him in a way which he perceived she 

was about to attack him.  He put his hand out, as he demonstrated, in a stiff arm 

position with his fingers stretched forward and he says that it was the fingers of his 

hand that then scratched the neck of Ms Spencer.  He acknowledges that he therefore 

has caused the injury that is the subject of the charge but says it was unintentional 

and says that as soon as it occurred he apologised to Ms Spencer. 

[8] There is a photograph of an injury to the right side of Ms Spencer’s neck.  

That is confirmed by both her and the defendant as being as a result of a love bite by 

him on her during the course of this evening and after the alleged assault on her.  

That injury does not form any part of the charge against the defendant.   



 

 

[9] The defendant says that he has long fingernails which he keeps that way for 

[activity deleted].  He says it was his fingernails that caused the injury to the left side 

of the neck and, as I say, he apologised for that. 

[10] For the defendant, Mr Philip cross-examined Ms Spencer at length as to the 

amount of alcohol and drugs that she may have been consuming at the time.   

[11] Whilst there was some vagueness in her evidence as to the extent of her use, 

she certainly did acknowledge there had been what could only be described as 

reasonably extensive methamphetamine use over possibly four days a week and the 

fact that she had possibly consumed more than five Cody’s that night.  She could not 

recall if it was more than 10. 

[12] Notwithstanding that, Ms Spencer continued to state that she had been 

injured by the defendant.  It was put to her that she may have caused those by 

scratching herself but that of course was then inconsistent with what was to be the 

defendant’s evidence.  She could not recall if the parties had been sexually intimate 

later that night but the evidence from Mr Thomas Herewini was that they were. 

[13] She conceded that the love bite mark could have happened that evening, 

although she did not specifically recall.  She did confirm that they both slept in the 

same bed that night. 

[14] The issue then for the Court to determine is which of these versions of events 

is correct. 

[15] Mr Thomas Herewini has given that detailed explanation as to the cause of 

the injury, saying it occurred as a result of putting his hand out to prevent 

Ms Spencer coming towards him.   

[16] He was interviewed by the police on [date deleted] May, some two days after 

the alleged event.  He says he was asked if he had assaulted Ms Spencer.  He denied 

that.  He was then asked, “How did she get the marks on her neck?” and it was put to 

him that she did have scratch marks on her neck.  At that stage he had not been 



 

 

shown any photographs of injuries and he said that he did not know.  He said that he 

gave her a love bite, but that was it.  He then went on in his statement to say, “I 

didn’t do nothing like that.”  At that stage, the detail of the alleged assault is not at all 

conveyed in the question and answer statement.  However, it appears from what 

Mr Thomas Herewini is saying today, that he was at least aware at that stage he was 

alleged to have held Ms Spencer by the throat and pushed her up against the fridge. 

[17] There is no mention in the statement of pushing her against the fridge, 

although his statement later goes on being alleged to have grabbed her by the throat.   

[18] He then responded that he did not know where that came from.  He was then 

shown the photos of the injury on the officer’s phone and his response was that he 

had been smoking heaps of P lately and she wanted to get away from him.  He went 

on to say that he did not do nothing like that.  

[19] Of note is the fact that he did not give the explanation to the police officer at 

the time, which he has now given to the Court, namely that the injury was in fact 

caused by him, but it was accidental when she came towards him. 

[20] I believe that if that was a version of events which had in fact happened that 

evening, the defendant would have willingly given that explanation to the police 

officer.  He acknowledged a love bite.  He did not acknowledge anything else, yet 

now he is acknowledging by way of defence the injury but suggesting it in a 

non-intentional way. 

[21] It is not for the defendant to disprove the charge.  It is for the police to prove 

beyond reasonable doubt all elements of the charge.   

[22] Based on the evidence from Ms Spencer, there does appear to be the claim, as 

I say, of being held by the throat and pushed against the fridge.   

[23] The issue of being kept at bay by Mr Thomas Herewini was put to her plus 

the claimed apology after he made contact with her and she denied that was how the 

events occurred. 



 

 

[24] Whilst there has been use of alcohol and methamphetamine on the night, 

Ms Spencer was quite consistent in her evidence as to what had occurred.  Whilst, of 

course, there was the opportunity for her to complain to the defendant’s sister later 

that evening and there does appear to have been perhaps an intimate relationship 

following the incident, such counterintuitive evidence is fairly frequently 

encountered by the Court in these domestic violence situations.   

[25] Ms Spencer did complain to the defendant’s probation officer the next day.  

That appears to be the first opportunity to make a complaint to someone independent 

of the defendant. 

[26] Having regard to all of the evidence, I do accept the evidence of the 

complainant, Ms Spencer, as to the events that occurred.  I do accept that she was 

held by the throat that night for a period of some eight or so seconds and that it was 

not in an accidental way as claimed by the defendant. 

[27] Accordingly I find that the charge is proven.  

 

M A Courtney  

District Court Judge 


