
EDITORIAL NOTE: NO SUPPRESSION APPLIED. 

NEW ZEALAND POLICE v SAMUEL JAMES PRENTICE [2017] NZDC 6029 [22 March 2017] 

      

IN THE DISTRICT COURT 

AT AUCKLAND 

CRI-2016-004-004607 

[2017] NZDC 6029 

 

NEW ZEALAND POLICE 

Prosecutor 

 

 

v 

 

 

SAMUEL JAMES PRENTICE 

Defendant 

 

 

Date of Ruling: 

 

22 March 2017 

 

Appearances: 

 

Sergeant S McErlean for the Prosecutor 

K Harding for the Defendant 

 

Judgment Date: 

 

22 March 2017 

 

 

RULING OF JUDGE A-M J BOUCHIER  

 

 

[1] I am indebted to defence counsel for their helpful submissions and presenting 

them to the Court and thus making it a decision which is able to be done 

straightaway and does not require me to call up the decisions. 

[2] The defendant is charged with one charge which comes from 25 March of 

last year and it is contrary to the Civil Aviation Act 1990 s 44.  The charge is 

directing a high powered laser in a manner that caused unnecessary danger to the 

police Eagle helicopter crew.  This is a charge which carries a maximum penalty 

available to the Court of one year imprisonment up to, and a fine of up to $10,000. 

[3] The allegations of the summary of facts have been provided to the Court and 

those allegations are as follows. Due to the nature of the operations of the New 



 

 

Zealand Police Helicopter Eagle it operates at a relatively low altitude of 1000 feet.  

Although within the guidelines of the Civil Aviation Authority, the margins of error 

are minimal at this altitude.  Operating at night, the cockpit lighting is dimmed so 

that the crew’s vision can best adapt to the darkness, which is called “adapted night 

vision” and allows the crew to see better in the dark.  

[4] The incident rate of laser strikes is becoming more common and the power 

and brightness of such lasers is also increasing, some of which are so powerful they 

will burn holes in certain types of materials at close range.  The human eye is more 

vulnerable to injury from laser radiation than the skin and laser exposure is most 

hazardous when the laser beam or its reflection enters the pupil of the eye along the 

axis of vision when the eye is focused on a distant object.  The density of the beam 

can be intensified by the focusing action of the eye.  Flight crew exposure to laser 

light at night can result in glare and flash blindness.  Any temporary visual 

impairment, distraction, disorientation or discomfort that can accompany such 

exposure results in a hazardous flight situation no matter which member of the crew 

it affects.   

[5] So the further particulars of this evening are alleged as follows.  That on that 

date the defendant was a passenger in a vehicle at the time a police helicopter was 

airborne over the area with three crew members aboard.  The defendant was in 

possession of a high powered blue coloured laser which he shone at the helicopter.  

The laser shone directly into the cockpit of the helicopter and crew were subjected to 

the glare and flash blindness associated with such a strike.  In an effort to avoid 

further strikes the pilot took steps to ensure he did not directly look in the direction 

of the laser.   

[6] Subsequently, the defendant was located in the vehicle and found to be in 

possession of the laser.  In speaking to the police he made a statement in which he 

said he thought there was drone flying approximately 10 metres above the vehicle he 

was travelling in and admitted to shining the laser into the sky as a result.  Those are 

the allegations of the summary of facts. 



 

 

[7] The memorandum of counsel sets out the following.  The Court is requested 

to make a decision whether s 44 Civil Aviation Act 1990 is an offence which is a 

public welfare safety offence.  Counsel has set out s 44 of the Act and that sets out 

dangerous activity involving aircraft and s 44(2)(b) of the Act states: 

Causes or permits any other act to be done in respect of any aircraft in a 

manner which causes unnecessary danger to any other person or any 

property. 

[8] The defendant made the statement that I have referred to in the allegations of 

the summary of facts but it is a case of whether the defendant can run such a defence 

that he did not intend to cause danger to the helicopter crew.  The cases that have 

been referred to are well-known and the law has been settled for some considerable 

time in this matter.   

[9] The first case that the defence have referred the Court to is Civil Aviation 

Department v MacKenzie
1
.  This concerned an offence under s 24 Civil Aviation Act, 

which was found to be a public welfare offence, with the only defence available 

being found to be total absence of fault, with the onus of proof resting on 

the defendant and counsel have provided the Court with a copy.  It was held by the 

totality of the Court of Cook J, Richardson J and McMullen J, that s 24(1) was a 

regulatory provision dealing with public safety, mens rea was an element of the 

offence and total absence of fault was a defence to the charge, which the defendant 

must prove on the balance of probabilities. 

[10] Then other well-known cases were referred to in the decision and those were 

R v City of Saint Marie
2
, various other cases such as Woolmington v Director of 

Public Prosecutions
3
, Sweet v Parsley

4
, R v Strawbridge

5
 and so on, all of which are 

very well-known.  A further case has been referred to the Court, Civil Aviation 

Authority v Halliwell
6
 and that related to charges again under the Civil Aviation Act 

1990 s 23(7), s 23A and s 43.  It was held that the scheme and object of s 43 of the 

Civil Aviation Act and its predecessor, it was said, remained the same despite some 
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changes.  The provisions created a public welfare offence aimed at protecting public 

safety.  The unnecessary danger offence was an offence of strict liability with total 

absence of fault as a defence to the charge, with the burden of proving an absence of 

fault on the balance of probabilities on the defendant. 

[11] I have been referred further to some other cases which are, Hollard v Police
7
 

and in Civil Aviation Authority v Wallace
8
 and, therefore, in the final paragraphs of 

counsel’s submission they refer to the commentary in LexisNexis which refers to the 

possibility of a defence to charges alleging unnecessary danger has been caused if 

there were circumstances disclosing an emergency.  In regard to an emergency, it 

would seem, in the submission of the defence, this would have to relate to s 13A of 

the Act concerning duties of a pilot in command and operator in emergencies.  It is 

submitted this case does not have any emergency issues.  The prosecution have not 

got any submissions in respect of the matter. 

[12] As I said at the start, I found counsel’s submissions to be very helpful.  In my 

view, having looked at s 44A, which is set out in the submissions of counsel, at 

paragraph 2, I am of the clear view that this is a situation where it is a public welfare 

offence and thus the defendant, if defending the charge, must show a total absence of 

fault as a defence and must prove such a defence to the balance of probabilities.  It 

would appear the explanation given the police officer would not amount to such a 

defence.    

 

 

 

 

 

A-M J Bouchier 

District Court Judge 
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