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NOTES OF JUDGE R J RUSSELL ON SENTENCING

 

[1] Mr Innes, you appear, with everybody’s consent, by AVL link this afternoon 

for sentence on a total of five charges, and those are these.  Between 15 and 

22 December a charge of threatening to kill, which has a maximum of seven years’ 

imprisonment.  On the same date there is a charge of intentional damage which has a 

maximum sentence of three months’ imprisonment.  Between 29 and 30 December 

there is a charge of burglary, which has a maximum of 10 years’ imprisonment, and 

on 9 January there is another charge of threatening to kill.  There is also a charge of 

assault which occurred on 9 January. 

[2] What the police say has happened here in respect of the first threatening to 

kill charge is that because 15 and 22 December you spoke to [victim 1].  You stated 

to her that you would burn down the house of the victim[victim 2], with [victim 2 

and family] being inside.   



 

 

[3] On the evening of 29 and 30 December you entered the house and poured 

various accelerants over the carpets and furniture of the house.   

[4] On 21 December you arrived at the location of [victim 1] and child in 

[location deleted].  [Details deleted] and when you arrived at the address you were 

intoxicated.  You were refused access and then, in response, became abusive towards 

those inside the house, yelling at them through the sliding glass doors.  You grew 

increasingly angry and punched the glass window with your right hand and 

shattering it, causing a severe gash in your forearm.  Your explanation there was that 

you got so angry you do not remember punching the windows, only pulling your arm 

from the glass afterwards.  Reparation in the sum of $600 is sought for that 

offending. 

[5] The lead charge which you face is the charge of burglary.  You are known to 

the victim through a mutual friend, and you have knowledge of her house having 

been a guest there on a number of occasions.  Between 29 of December and 

30 December you arrived at this home in Motueka.  You entered the home by an 

unknown means and began a search for property to steal.  You entered the master 

bedroom and, using an override key, opened the safe located in the wardrobe.  You 

then removed personal items from the safe, including jewellery and personal papers, 

and a quantity of prescribed medication. 

[6] You have then gone to the garage where you have taken bottles of kerosene, 

methylated spirits and turpentine and oil, then systematically working your way 

through the house, you poured the contents of the bottles on the carpet, bedding and 

other items of furniture.  Once you finished you discarded the bottles in various 

locations around the home.  No attempt to ignite the accelerants was made.  You 

have taken numerous bottles of alcohol from the kitchen cupboard and from the 

fridge and shelves located in the garage.  You have left the house via the ranchslider 

at the front of the property. 

[7] Upon being made aware of the burglary the following day, the victim has 

visited you and confronted you about this.  You admitted taking the items and agreed 

to return them the following day, and on the morning of 31 December you have 



 

 

returned to that address and left a bag containing some of the jewellery hanging from 

the mailbox.   

[8] When spoken to by the police, you stated you could not remember what 

happened as you had had a cocktail of prescribed and non-prescribed medication, 

along with alcohol, and you would not confirm or deny your involvement in the 

burglary.  After a DVD interview was concluded, you stated you wanted to come 

clean and return the rest of the property.  Reparation is sought for the outstanding 

items, and for the items damaged as a result of the doused accelerants.   

[9] On 9 January you were intoxicated in Riwaka.  You have entered the 

driveway of an address belonging to [victim 3 and victim 4].  You were verbally 

abusive to the occupants of the household.  You were told to leave and refused.  You 

have then been removed from the driveway and assaulted [victim 4].  One of the 

persons who was attempting to remove you is the [age deleted] female victim of the 

threatening to kill charge.  You stated to her that you would stab her and her baby.  

Your explanation was that you had come to the address to confront the family about 

an issue. 

[10] I have had a look at your previous conviction list.  It is not extensive, 

although it does cover two pages.  Relevant for sentencing purposes is a conviction 

for assault in March of 2011, and also a conviction in April of 2009 for offending 

which occurred in mid-2008, for which you were sentenced to imprisonment for 

three years for wilfully damaging property by explosives, and thereby endangering 

life.  I shall return to that offence shortly. 

[11] Now I have read the pre-sentence report which has been prepared.  That tells 

me you are 40 years of age.  You have had employment at Motueka but have 

resigned, and have been in receipt of a sickness benefit.  The report outlines your 

difficulties with alcohol and drug issues, and indicates that you are at a moderate risk 

of causing harm from your use of alcohol, drugs and tobacco.  The report goes on to 

set out the circumstances surrounding your offending.  I am told there was a history 

of dissent between you and [victim 1].  This has been followed by [details deleted].  

The report also tells me that you have got no clear memory of the events which have 



 

 

occurred because of your intoxication.  The probation report says that you have 

remorse and regrets for becoming involved in this offending.   

[12] The report assesses your risk of causing harm to others and the risk of your 

re-offending as being high.  The probation report said that you were at a low ebb 

mentally and emotionally, and the probation officer was concerned about the issue of 

self-harm.  I am told that you have self-referred to a Stopping Violence programme. 

[13] The report concludes by recommending a term of imprisonment, but it does 

say home detention at the address of your mother is a sentencing option. 

[14] Now it was because of the concerns expressed in the probation report that a 

report under s 38(1)(c) and (d) Criminal Procedure (Mentally Impaired Persons) Act 

2003 has been called for to assist with sentencing.  I have had a look at that report.  It 

fully summarises your background and the circumstances of your offending.  That 

report diagnoses that you have no mental health issues apart from issues which are 

caused by your consumption of alcohol or drugs.  The report said that you have 

spoken freely to the psychiatrist, and that your mood appeared bright, that you are 

physically fit and have recovered from your injuries.  The report confirms what the 

probation officer’s report says about remorse. 

[15] Now I want to refer to the victims’ impact statements, because I want you to 

know the effect that your offending has had on the victim of your offending.  For the 

victim of the burglary, she has told me in her victim impact statement about the 

effects the burglary of her home has had on her.  She has lost weight.  Her sleep 

patterns have been affected.  She goes over and over in her mind what has happened, 

and struggles to understand why this has happened to her.  This has affected her 

ability to function on a day-to-day basis.  She has been struggling to focus on basic, 

everyday tasks.  She has become very heavily dependent on her family for support.  

She has experienced mental, emotional and physical issues, and it is going to take 

her some time to rebuild her life.  She has a feeling of there being a betrayal of the 

trust which you have breached in the way that you have offended.  She feels that her 

openness, kindness and compassion has been shattered by you in acting in the way 

that you did.  She talks about the financial impact and describes the losses in being 

huge. 



 

 

[16] In a second impact statement she talks about her space having been invaded, 

her loss over the items which she valued having been stolen which has not been 

returned to her.  Those items cannot be replaced.  This offending has scared and 

intimidated her in her home.   

[17] I do not want you for a moment, Mr Innes, to underestimate the profound 

impact your offending has had on this victim.   

[18] The other victim of the threatening to kill is only 19 years of age.  She was 

pregnant.  She has been threatened by you to be stabbed, and have her unborn child 

stabbed.  She is very nervous about you, and is worried that you would come back to 

her address.   

[19] So this is the impact your offending has had on some of your victims. 

[20] Now Mr Hennessy, who is your lawyer today, has spoken on your behalf and 

has said everything that can be fairly and squarely said for you in defence of your 

position and in mitigation of the charge.  He said you have been in custody now for 

some 11 weeks or so.  You have had time to reflect on what you have done.  You 

have pleaded guilty and, by doing that, accepted responsibility for your offending.  

He said there is a home detention address available, and your mother is keen to have 

you back home. 

[21] He has said you have been affected badly by your relationship breakdown, 

and have lost your job, have been on medication, and have been taking alcohol and 

drugs.  This has impacted on your otherwise good judgement.  There is a small 

previous conviction history.  Mr Hennessy submits your mental state has improved, 

and I could look at either a short term of imprisonment or, alternatively, a home 

detention or community detention sentence.  He has offered an emotional harm 

payment in the sum of between $500 to $1000, and has said the reparation figure of 

$600 for the glass door has been accepted. 

  



 

 

[22] I have had the registrar look out Judge McKegg’s sentencing notes when you 

were sentenced in 2009 on a count of arson.  Those facts relate to the setting fire, by 

you and a co-offender, of a campervan.  You, along with your associate, set fire to it, 

knowing the victim was inside.  He was able to extinguish the fire, and not a large 

amount of damage was done to the van.  You were sentenced to a term of three years’ 

imprisonment.  Arson has a maximum sentence of 14 years’ imprisonment. 

[23] Now I need to set a starting point for sentencing purposes.  I take the charge 

of burglary as the lead charge.  The aggravating features of your offending are that 

the offending occurred at night.  You broke into the victim’s safe and took items.  

You have then gone and tipped accelerants on items throughout her house causing 

significant damage, but fortunately have not set fire to them.  The additional 

aggravating feature is the breach of trust.  You had apparently been invited into that 

home on previous occasions.  You knew the victim, and have breached that trust 

quite badly. 

[24] I have gained assistance from the Court of Appeal’s decision in Arahanga v 

R
1
.  That Court of Appeal decision indicates that a starting point for domestic 

burglaries should be somewhere between 18 months and two and a half years in 

prison.  The facts of this case are right up towards the top of that range.  I assess the 

starting point on the burglary charge at 27 months’ imprisonment.   

[25] There are two threatening to kill charges.  I have referred to the facts.  For the 

first threatening to kill charge, I accept the threat was not made directly to the victim.  

For the second threatening to kill charge, that threat was made directly to this 

19 year old and, of course, her unborn child.  I consider an uplift of a further 

nine months’ imprisonment for both of those charges is warranted. 

[26] Lastly, there is the intentional damage of the sliding door where damage of 

$600 has been caused, and the assault which occurred on 9 January.  A further uplift 

of two months’ imprisonment on each charge is warranted. 

  

                                                 
1
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[27] The previous convictions, particularly that for arson, warrants a further uplift 

for sentencing purposes.  I consider the circumstances of that offending to be 

somewhat similar to what you have done here, with the exception that the accelerant 

has not been lit.  I consider an uplift of six months for your previous convictions is 

appropriate.   

[28] This takes me to a total of 46 months’ imprisonment.   

[29] I accept you have shown some remorse, which has come quite late in the 

piece.  I give you a limited credit for that of two months, which brings me to an end 

sentence of 44 months as being appropriate.  I give you a credit for your guilty plea.  

I give you a reduction of 10 and a half months for that, being a full 25 percent credit.   

[30] That leaves me to where an end sentence of 34 and a half months’ 

imprisonment, in my view, is the appropriate outcome which could be imposed.   

[31] I have considered all of the provisions and purposes of the Sentencing Act 

2002.  I know I must sentence you on the basis of the least restrictive outcome.  I 

have also considered the additional range of sentences available since the passing of 

amendments to the Sentencing Act but in your case, Mr Innes, the sentencing 

purposes of holding you accountable for the harm you have done, denouncing your 

conduct, deterrence and protection of the community leave me no option but to 

impose a custodial sentence.   

[32] It goes without saying that the Court does treat the offence of burglary 

seriously.  It has a maximum sentence of 10 years’ imprisonment.  People have the 

right to live in and occupy their property, to feel that they and their property are safe 

from either being damaged or being taken.  Your breaking into the victim’s home 

here and taking her possessions seriously violates her right to feel safe and secure in 

her home.  This is why your offending is taken so seriously. 

[33] I am very concerned, about your propensity for entering other people’s homes 

or property and tipping accelerants about the home.  This behaviour is very 

concerning, and needs to be strongly condemned.  The previous conviction you have 

for arson simply adds to these concerns. 



 

 

[34] Now I know the offending has taken place while you were under the 

influence of either alcohol or drugs.  You need to know this is not, and cannot, be 

accepted as any sort of justification or excuse for what has occurred.   

[35] So what I want to say in summary, Mr Innes, is that I consider you are in 

some serious trouble as a result of your offending, and the community and the Court 

simply will not tolerate behaviour and conduct of this sort.   

[36] Now using the Sentencing Act methodology I have arrived at a total sentence 

of 34 and a half months’ imprisonment.  Looking at your offending as a whole, using 

the totality principles, I have concluded that a period of 33 months’ imprisonment is 

the appropriate outcome for your offending, so that is a term of imprisonment of 

two years and nine months. 

[37] This sentence is more than the two year maximum range for a home detention 

option to be considered, and so I am not able to take that submission any further. 

[38] The following will be the outcome: 

(a) On the charge of burglary and threatening to kill, the sentence will be 

a sentence of two years and nine months’ imprisonment.   

(b) On the wilful damage and assault charges, it will be a sentence of two 

months’ imprisonment to be served concurrently. 

The total sentence is then two years nine months.   

[39] Any release conditions, being over the two years maximum, will be a matter 

for the Parole Board to consider. 

[40] The time you have spent in custody on remand will be calculated by the 

prison authorities, and be factored in to your release date which will be set by the 

Parole Board. 

  



 

 

[41] Now I want to come to the matter of reparation.  For the reparation, for the 

damage to the glass sliding door, there will be the sum of $600 ordered.  Reparation 

is sought for the burglary charge in the sum of $120,000.  The insurance company of 

the victim has covered her losses, and it is the insurance company that is seeking that 

sum.  Given the sentence I imposed, I consider the reparation sought from the 

insurance company will need to be a matter for the Court in its civil jurisdiction to 

address.  This can occur at any time but probably more appropriately on your release 

from prison.   

[42] I see no reason, however, why you should not make an emotional harm 

payment to both of your victims.  For the victim, [victim 2], there will be an 

emotional harm payment, having regard to what has occurred, in the sum of $1500.  

To the other victim, [victim 3], there will be the sum of $250.  I immediately 

recognise that goes nowhere near compensating those to the full extent of the harm 

that they have suffered, but given the sentence I have imposed, and the outcome, this 

is the maximum which I assess is reasonably payable by you alongside the other 

reparation figures. 

[43] For the assault on [victim 4], there will be an emotional harm payment to him 

in the sum of $100. 

 

 

R J Russell  

District Court Judge 


