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NOTES OF JUDGE D J McDONALD ON SENTENCING 

 

 

[1] Mr Hoko, you were found guilty by the jury of a charge of aggravated 

robbery and a charge of kidnapping, both carry 14 years’ imprisonment as a 

maximum.  The trial was before Judge Thorburn.  He is not a resident Judge here in 

Whangarei therefore it falls to me to sentence you. 

[2] I have some understanding of the case against you because I heard a two day 

pre-trial where you challenged the DNA evidence found on the bag straps that you 

used to tie [the victim] to her car’s gearstick.  After discussions with the trial Judge, 

Mr MacNeil and Mr Fairley both agree that I can sentence you. 

[3] I have an amended summary of facts which reflects the evidence that was 

given at trial.  I have also read the notes of evidence.  You did not give evidence at 

your trial. 



 

 

[4] Before I discuss the facts on which I will sentence you, I would like to 

acknowledge the victim in this case, [the victim], and her mother.  Both have had the 

courage to read out their victim impact statements to me and I am greatly moved by 

them.  I of course will take into account what they have said to me. 

[5] Unfortunately in the sentencing process, most of a Judge’s remarks must be 

directed towards the prisoner.  Very little is said in those remarks about the victims of 

offending and I often wonder whether the victims sitting at the back of the Court 

think that they are marginalised or put to one side because they are not spoken to or 

about during the Judge’s sentencing remarks.  I wish to ensure both [the victim] and 

her mum that what they have said to me will be at the forefront of my mind as I talk 

to you.   

[6] I also acknowledge the lengthy written submissions that have been filed by 

both the lawyers.  I have read and considered those. 

[7] The facts.  At about 8.30 am, [the victim] drove into Laurie Hall carpark to 

start work at a local café that her mum and dad owned and ran.  She turned her car 

off, sat there for a moment, checking her cellphone.  She probably thought, like most 

of us, that nothing bad or untoward was going to happen to her.  Here she was, in the 

middle of the city at 8.30 in the morning, about to go off to work. 

[8] Unfortunately for her, you were in the central business district of Whangarei.  

By the time she arrived at the carpark, you were walking along Robert Street.  You 

were looking for someone to rob.  You saw [the victim] and no doubt because she 

was a woman thought that she would be an easy target. 

[9] You walked over to where she was sitting in her car.  You did not know her.  

She did not know you.  You were complete strangers.  You opened the front 

passenger door of her car and got in.  You had a knife with you which had a blade of 

about 10 centimetres long.  You held it in your hand, you showed it to her before 

holding it against the left side of her stomach. 



 

 

[10] In an aggressive voice, you told her to drive.  It was terrifying for her, a large 

man such as you wielding a knife at 8.30 am in the morning, getting into her car and 

threatening her, telling her to drive.  She did.  She is not to be criticised for that.  It is 

all very well for people out in our community to look back with hindsight and say, 

“They should have done this,” or, “They should have done that.” 

[11] In my view, the way she acted is the way most people would have acted.  She 

asked you if you were going to hurt her, you told her no, so long as she did what she 

was told.  She drove up Hatea Drive and onto another street where you told her to 

park into a carpark area. 

[12] You then climbed over the seat into the back and told her to move over into 

the passenger seat.  She did.  You then climbed over and got into the driver’s seat.  

Using a cellphone cord, you tied her right hand to the handbrake so she could not 

escape.  You then picked up her handbag, rifled through it and at that point told her 

she looked “sexy”. 

[13] One can only imagine what she was thinking at that stage.  Well, it is not 

imagining, I know what she would have been thinking, that you were about to 

sexually attack her.  Thankfully for her, that did not occur. 

[14] You found her wallet, inside of which was her EFTPOS card.  You asked for 

her PIN number and she told you.  You then drove with her still in the car to the ASB 

ATM in Kensington Avenue.  You stopped outside.  You wound down the passenger 

window, told her to stick her left hand out, not to look at anyone while you went over 

to the ATM and withdrew $120. 

[15] You got back into her car, drove back through the CBD, ending up in 

Dent Street in a carpark.  Using your knife, you cut the straps from her handbag and 

used those straps to tie her wrists to the gear lever.  You told her to wait until you had 

crossed the road before she tried to get help.  You said that if she left early you 

would come back and cut her.  If you saw her around you would run her over.  She 

waited then was able to get free and help was called.   



 

 

[16] You denied that it was you, both when you were interviewed by the police 

and when you were asked to plead to the charges.  In my view, the jury rightly 

rejected your denials.  There was no way you could have overcome the scientific 

evidence that it was your, in effect, DNA on the cut straps that you had used to tie 

her up. 

[17] As was your right, you took every point you could.  You challenged the DNA 

evidence, you challenged the identification evidence, you challenged the propensity 

evidence, then you made her give evidence at trial.  As I say, you are entitled to do 

all of that, as any citizen is. 

[18] I take into account the purposes and principles of sentencing.  To hold you 

accountable.  To provide for her interests.  As I have said, I have full regard to the 

victim impact report and her mother’s.  You have all but destroyed her life by your 

offending.  To denounce your conduct.  To deter you and others.  To protect the 

public from you.  To impose the least restrictive outcome that I can.  I take into 

account the gravity of your offending. 

[19] The starting point.  I must first set the starting point for your offending before 

taking into account personal, aggravating and mitigating factors in relation to you.  

Both the Crown and Mr Fairley submit that the aggravated robbery is the lead charge 

with the kidnapping being a serious aggravating factor to that. 

[20] In my view it matters little what the lead offence is, this was a course of 

conduct by you.  You were looking to steal something, but could only settle on using 

the ATM card once you had found that in her bag.  If you had not found that, one 

wonders what you would have done. 

[21] R v Mako
1
 is the guideline judgment for aggravated robbery.  In almost all 

serious offences in this country, the Court of Appeal set out what are called guideline 

judgments.  They are there to assist sentencing Judges so that there is consistency in 

sentences imposed. 

                                                 
1
 R v Mako [2000] 2 NZLR 170 (CA) 



 

 

[22] It is not for the individual Judge to say what the sentence should be, we must 

follow the guidelines.  We must follow the Sentencing Act 2002.  There is no 

guideline judgment for kidnapping, that is because that crime can be committed in a 

large variety of circumstances. 

[23] That is equally so for aggravated robbery, as the Court of Appeal said, the 

range of conduct that can constitute aggravated robbery is very wide.  In addition to 

the essential elements of the offence, in each case there will be features themselves 

widely variable that will contribute to or detract from the seriousness of the conduct 

and the criminality involved. 

[24] It is the particular combination of these variable features which requires 

assessment for sentencing in each case.  Bearing in mind that the sentencing 

discretion extends across the range from a non-custodial sentence to a maximum of 

14 years’ imprisonment, the task of placing the particular combination of features 

comprising an offence in its proper relative position on the scale of seriousness is a 

matter of judgment, calling for the careful exercise of the sentencing discretion.  

Features of the offending require assessment cannot be exhaustively listed, but some 

of those generally to be taken into account can be mentioned if only to emphasise 

their variability.   

[25] The factors I take into account are these: 

(a) Planning and premeditation.  There was some planning on your part, 

you had armed yourself with a knife, you were out and about, 

wandering around the centre of our city at 8.30 in the morning, 

looking for someone to rob. 

(b) The weapon used.  It was a knife with a 10 centimetre blade. 

(c) Disguises.  You were wearing a hoodie with the hood up, dark 

wraparound glasses in an attempt to hide your face. 



 

 

(d) The targeted person.  You chose a woman sitting alone in her car, you 

can be seen on the closed-circuit television prowling around the CBD.  

She was vulnerable in the extreme.  You had surprise, size and 

weapons, it was shock and awe on your side to overcome any 

resistance she might have put up. 

(e) The kidnapping.  You kidnapped her, forced her to drive, and you 

made the comment that she was “sexy”.  You tied her up twice, it was 

not for a short period of time.  That is a serious aggravating factor. 

(f) Deterrence.  There is the need to deter this type of conduct in our 

community. 

(g) The effects on her.  As I have said, it was devastating, and for what? 

$120. 

[26] Illustrations are given also by way of guidance for types of aggravated 

robbery.  Both Mr MacNeil for the Crown and Mr Fairley for you have referred me 

to paragraph 56, aggravated robberies of small retail shops, and paragraph 57, 

aggravated robberies of taxi drivers. 

[27] Mr MacNeil submitted a start point for your offending of five to six years is 

appropriate.  Mr Fairley, referring in particular to paragraph 57, taxi drivers, four and 

a half to five years.  As I have already said, it is the combination of features that I 

must look at and the sentencing discretion that I have.  What you did does not fall 

squarely within either of the two examples that I have spoken about. 

[28] In my view a start point for your offending of six and a half years is 

appropriate.   

[29] I look at personal factors.  Those against you.  You have an appalling list of 

previous convictions.  You started in the Youth Court in 1979 then moved in to the 

District Court in 1981 with a charge of burglary. 



 

 

[30] In 1984 you committed your first aggravated robbery and were sentenced to 

three and a half years.  It was not your first time you had gone to jail, you had been 

sent there previously for burglaries.  Three and a half years was for offending that 

occurred on 29 December 1983.  26 June 1984 here in Whangarei you were 

sentenced to eight years’ imprisonment for rape and five years for aggravated 

robbery, the offending occurred on 18 January 1984. 

[31] 7 February 1991, you were sentenced to seven and a half years for aggravated 

robbery, wounding with intent to cause grievous bodily harm, and aggravated 

assault.  Your offending continued once you had been released.  There are burglaries 

in 2013 that you got home detention for, people were trying to assist you not to 

offend again.  There is other offending that I have not detailed. 

[32] There is some force in Mr Fairley’s submission that as time passes, not great 

weight should be given to previous offending.  Your aggravated robberies and rape 

were many, many years ago, however, they are not to be discounted totally.  What I 

must not do is re-punish you for that previous offending or double count, so I have 

not taken any of those matters into account in setting the starting point. 

[33] You were on release conditions when you committed this offence.  In my 

view, an uplift of 18 months is appropriate.   

[34] In mitigation.  There is none.  You still deny the offending.  Again, that is 

your right.  You show no remorse whatsoever.  You had no defence to this charge. 

[35] The Crown seek a non-parole period under s 84.  In my view, the need to 

deter, denounce and protect the public requires a minimum non-parole period which 

I set at 60 percent.   

[36] On the charges of aggravated robbery and kidnapping, you will be sentenced 

to eight years’ imprisonment.  You will serve at least 60 percent of that before you 

can apply to be paroled back into our community. 



 

 

[37] I direct the prison authorities to look very, very carefully, which as I am sure 

they will do before releasing you, Mr Hoko, because I consider you are an extremely 

dangerous man.  There is an order for destruction of the knife. 

 

 

 

D J McDonald 

District Court Judge 


