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NOTES OF JUDGE M A CROSBIE ON SENTENCING 

 

[1] Mr Hood, you are 23 years of age and you are for sentence today on two 

charges.  The first charge is disabling and the second charge is assault with a 

weapon.  They each carry a maximum penalty of five years. 

[2] This is a matter where I gave you a sentencing indication in Dunedin 

following viewing the DVD of what occurred in the exercise yard at Dunedin Prison.  

The way that we have agreed for sentencing to take place today is that you are here 

in person with me in Christchurch, as I am sitting here this week, and counsel are 

appearing from the cold south by AVL. 

[3] The facts of the matter are that you were at the Otago Correctional Facility at 

the time and on 20 July you were in a secure rear yard with a number of other 

prisoners, including the victim.  What is clear from the DVD is that you had all been 

in that yard unsupervised, although I think there were CCTV cameras, for about an 



 

 

hour.  All of you were pacing up and down at one time or another.  There was no sign 

of any type of argument or anything that preceded this and literally without warning 

you approached the victim from the side, you grabbed him around the shoulders and 

you pulled him backwards onto the ground.  You positioned your body beneath him 

and you put your right arm around his neck in what is referred to as a choker hold.  

You applied some pressure to his Adam’s apple and after about 10 seconds he went 

limp and you released the pressure.  Now what we also saw from the DVD is that he, 

I think the term is “tapped out”.  He tapped your arm a couple of times and I think on 

a third of those occasions you did release him.  His head fell backwards and hit the 

concrete floor.  You helped him get up and he walked over to a seat on the side and 

you sat there with him but you kept going back to another group and coming back to 

sit by him.  He sustained a small graze to the back of his head. 

[4] It was a very odd situation.  It almost looked as if you were playing around.  I 

think what we have now learnt is that is something that you did.  As I have said, 

there was no aggro between you and he before or afterwards.  It did really appear to 

be some mischief that went wrong.  But what is clear is that he did momentarily lose 

consciousness.  I am satisfied of that and you are satisfied of that.  You said it was 

not really your intention.  You need to understand, and I think you have from the 

conversations that we have had, that these things can often have lasting effects on 

people. 

[5] Later that afternoon you were advised, because of what had happened (and in 

fact the staff did not see it at the time it was reported and they picked up on it later) 

but at approximately 3.10 pm, you were inside your cell.  You were angry about 

being told you were going to move units.  You activated the cell intercom.  You told 

the staff that you were going to self-harm.  Within minutes a corrections officer, 

followed by another, unlocked your cell door.  You were standing to the rear of the 

cell holding a plastic knife in your right hand attempting to cut yourself.  You began 

screaming abuse at the two officers.  Your face was red and your eyes were bulging.  

Fearing for your safety, the officers entered the cell.  You backed up against the wall.  

Still holding the plastic knife in your right hand, you were approached by one of the 

officers who attempted to remove the knife.  You stepped forward and deliberately 

swung the knife towards his face.  He instinctively moved his head backwards and 



 

 

raised his arm defensively.  The tip of the knife caught him below his left eye and his 

spectacles were knocked off his head.  There was quite a struggle.  You were 

restrained, handcuffed and relocated to another unit.  As a result of that incident there 

was a slight graze under an officer’s left eye. 

[6] When I gave you the indication, I had submissions from counsel.  Since then 

I have received a probation report.  What we know about you is that you have 

received a second strike warning already on another matter.  What that means for 

you is that any sentence imposed by the Court today is going to see that first 

sentence being served out in full.  That has had a real effect on you.  You understand 

now that anything that you do in the future, certainly as far as violence is concerned, 

may have a profound impact. 

[7] You have had persistent offending since 2011.  You are assessed as a high 

likelihood of re-offending and harm to others.  There is an issue with some delayed 

development and, as a result, there is limited ability for you to develop insight into 

what you do and the effects of what you do on other people.   

[8] Positively, you have taken steps to improve your literacy while in prison.  

However, your history indicates that you are either going to be a perpetrator of harm 

or a victim of harm.  I suspect that if you tried what you did on somebody else that 

you might have come off worse, so that is probably a lesson for you. 

[9] Where we got to as far as counsel were concerned is generally agreement 

from the guideline authority in Nuku v R,
1
 that the lead charge was the disabling.  I 

do not make light of the assault on the prison officer at all, but I think with a plastic 

knife it was a foregone conclusion that you were always going to come off worst as 

far as that was concerned.  What we know is that they went into your cell to try and 

help you.  They could easily have shut the cell door and left you to your own 

devices.  So you need to reflect on that, that what they were doing was trying to help 

you. 

                                                 
1
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[10] The Crown submitted, and I accepted, that the choker hold was an analogous 

to an attack on the head.  There is no authority directly on the point although I have 

referred to decisions in Ngaheu v Police
2
 and Teka v Police.

3
  The Crown submitted 

overall a starting point of 15 months would be appropriate.  Mr More suggested a 

starting point of slightly less and I agreed with that and said I would fix the starting 

point of around 12 months on the disabling having seen the video and seen it for 

what it was. 

[11] I was probably a little more concerned about the risk to others with the 

assault with a weapon.  The starting point on that also, cumulatively, was indicated 

as 12 months’ imprisonment.  That needs to be uplifted because this was committed 

in a prison environment and on prison officers.  There are those two uplifts that are 

available there in my view.  Three months for being in the prison environment and, 

discretely, three months because this was committed on a corrections officer.  So 

uplifts are available of between three to six months.  That would bring me at that 

point to about two years three months, to two years six months.  Of course we have 

your previous convictions and an uplift there would be available of between three to 

six months’ imprisonment.  So the starting point conservatively is between two years 

six months to two years nine months.  I am going to give you a credit of about 

20 percent for your plea and your remorse.  You did enter a not guilty plea and this 

matter was going to go through to a jury trial.  However, because of where this ends 

for you, with respect to you already being on a second strike, I determine that the 

end point should be two years’ imprisonment. 

[12] So that is going to be imposed on the following basis.  One year’s 

imprisonment on the disabling, one year’s imprisonment on the assault with a 

weapon.  They are cumulative on each other and cumulative on your current 

sentence.  So I am obliged to you for the way that you have resolved the matter 

without going to trial and I am obliged to counsel for their assistance. 

 

 

M A Crosbie 

District Court Judge 
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