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[1] Oliver Joel Fry you are for sentence on charges of arson, burglary and 

offering to supply Class B controlled drug.  There are 10 of those charges.  

Also, there are two breaches of community work and an application to re-sentence 

on community work. 

[2] At the outset, the charging documents with respect of the offering to supply 

the Class B controlled drugs all had on them the fact that the penalty was three 

months’ imprisonment when in fact it is 14 years’ imprisonment.  The Crown sought 

leave to amend the charging documents, which was consented to by your counsel on 

your behalf, and I have so amended them in Court in your presence.  

[3] The facts of this offending are that between 10 and 14 November 2016 you 

used your cellphone to offer to supply Ritalin, a Class B controlled drug, to unknown 

persons and on 14 November 2016 also offered to supply morphine.  On  



 

 

14 November 2016, early in the morning at about 5.50 am, you broke into the  

[the dairy] on the corner of [street names deleted]by forcing open the rear toilet 

window.  This entry activated the alarm and you fled the premises.  You did not go 

very far; you just went across the road and you entered the vacant building which 

was insecure on the corner of [street name deleted] Street which was a former 

takeaway shop.   

[4] At about seven o'clock you then lit two fires in that building, using material 

you located in the shop.  One of those fires was in the front part of the shop, 

the other was near the back door.  After lighting the fires you left the shop and 

walked across the road.  You were seen by someone watching the fire and you were 

seen smiling.  You then left the area on your bike but you returned.  You did call the 

fire brigade and the building did suffer smoke and water damage.   

[5] When you were apprehended by the police you said that you were a drug 

addict, that you broke into the dairy to get food, and you set the fires to keep yourself 

warm.  You also had in your possession utensils for Ritalin and morphine use.   

They were confiscated from you.  You are 22 years of age and you do have previous 

convictions.   

[6] You were referred to restorative justice but the victims declined that 

opportunity.  

[7] In respect of the breach of community work, 80 hours was imposed on breach 

of release conditions in September 2016.  On 5 October 2016 you failed to report as 

directed.  You were given an opportunity to comply and again on 1 November 2016 

you failed to report.   

[8] Your previous convictions have some significance because there are breaches 

for possession of cannabis, breaches of the Medicines Act 1981, previous 

convictions for possession of morphine, unlawfully in an enclosed yard in 2014 and 

2015, and also possession of utensils for the commission of offences against the 

Misuse of Drugs Act 1975.   



 

 

[9] The victims of the burglary and the arson did not file victim impact 

statements.   

[10] The pre-sentence report which I have read says that you are high risk of  

re-offending based on the fact that you have a long history of drug and substance 

abuse.  You have no real pro-social contacts, you minimise your risk to others, and 

you have poor compliance with sentences that are imposed upon you.   

[11] In sentencing you, the Crown have filed submissions and said that the lead 

charges are the arson and the offering to supply and, because they are not associated 

with one another, I should then look at discrete cumulative sentences for those 

offences.   

[12] In respect of the arson there are some aggravating features: there is the 

unlawful entry to the building, there is the risk to life, and there is pre-meditation.  

While it is low level, you obviously got some joy out of what you did because of the 

fact you were seen smiling while watching the fire,  That is what the Crown says. 

[13] In respect of the drugs they say that there are two different types of Class B 

drugs and the number of people offered to were five people.  They say that you are 

entitled to a full discount for your guilty plea, and they say that a starting point of  

two years and six months would be warranted.    

[14] In respect of the burglary, they submit there should be an uplift of one month 

in respect of that.   

[15] They refer me to the decision of R v Wallace & Christie [1999] 3 NZLR 159 

(CA) which is the tariff case for this type of offending.  On the basis of that, they say 

for the drug offending the starting point has to be three years’ imprisonment.  

They say that when I add those two sentences together, the totality principal means 

that it is too high and I would have to adjust it accordingly.  The Crown do submit 

that at the end of the day I would come back to a final sentence of about  

two years and six months’ imprisonment.   



 

 

[16] Mr More says that I could try and get below two years and look at a sentence 

where I could give you to leave to apply for home detention.  He says in his written 

submissions that the burglary was motivated by your desire to get food, that the fires 

were lit to keep you warm in an abandoned building, and that the supply of the drugs 

over a four day period was to enable you to fuel or fund your own drug habit.  He 

says that I should give some credence to your personal circumstances, to the fact that 

you have ADHD syndrome and you are also a drug addict, and that you definitely 

need help to address your drug addiction and a residential programme would be 

appropriate.  He says that you do not have a home detention address but I should 

consider one if I give you a sentence of less than two years, then leave to apply for 

home detention could be given to you.   

[17] In sentencing you, Mr Fry, I need to look at the arson and the drug dealing 

separately.  In respect of the arson, that was potentially risky to the fire fighters.  

The lighting of the two fires indicates some pre-meditation because I could 

understand that one fire was lit to keep you warm, but two fires would indicate to me 

that you intended to at least cause some damage.   

[18] In my view, the starting point for the arson of two years and six months’ 

imprisonment is the appropriate starting point.  

[19] The burglary on a standalone basis would require a sentence, but coupled 

with the arson I am prepared to uplift that starting point of two years and six months 

to one of two years and eight months.   

[20] As to the drug offending, in my view this came into a small commercial 

operation, as outlined in the decision of R v Wallace & Christie.  There were  

10 transactions of offers over four days, it was to fund your own drug habit and 

addiction, and a starting point in my view is one of three years’ imprisonment.   

[21] Previous convictions would warrant an uplift for this drug offending and in 

my view one of two months would be appropriate, so that would give me  

three years and two months’ starting point on the drug offending.   



 

 

[22] I then have to stand back and look at the totality principal and say, “Is that 

sentence of five years and 10 months’ too high?”  It is.  

[23] When looking at the fact that there was addiction which was motivation – 

if we can call it that - for your offering to sell the drugs, and also the motivation for 

you trying to get food because you are spending all your money on drugs, and the 

arson which was fuelled by your drug addiction, in my view, a total starting point of  

three years and three months is relevant.  From that, you are entitled to a full 

discount for your guilty plea of 25 percent.  That leaves me with an end sentence of  

two years and five months’ imprisonment, and that in my view is the appropriate 

sentence on a totality basis.  

[24] Mr Fry in respect of the charges of burglary, arson, and the charges of 

offering to supply the Class B drug, the sentence will be one of two years and  

five months’ imprisonment.   

[25] In respect of the charges of breach of community work you will be sentenced 

to one month imprisonment concurrent with the two years and five months.  That is 

on both those charges.   

[26] In respect of the application to cancel your sentence and substitute, 

the cancellation is granted and one month’s imprisonment is substituted, that is 

concurrent with the sentence that I have imposed upon you. 

[27] You also have fines of $1294.39.  I am going to remit those in full and you 

are sentenced to one month’s imprisonment, again concurrent with the two years and  

five months’ imprisonment that I have given.   

[28] The total sentence is one of two years and five months’ imprisonment.  

 

 

 

 

M J Callaghan 

District Court Judge 


