
EDITORIAL NOTE: NAMES AND/OR DETAILS IN THIS JUDGMENT HAVE 

BEEN ANONYMISED. 

 

R v 1[TUPAI HAKENA] [2017] NZDC 11093 [25 May 2017] 

 

IN THE DISTRICT COURT 

AT WHANGAREI 

CRI-2016-027-001582 

THREE STRIKES WARNING 

[2017] NZDC 11093 

 

THE QUEEN 

 

 

v 

 

 

[TUPAI HAKENA] 

 

 

Hearing: 

 

25 May 2017 

 

Appearances: 

 

J Scott for the Crown 

W Puriri for the Defendant 

 

Judgment: 

 

25 May 2017 

 

 

NOTES OF JUDGE D G HARVEY ON SENTENCING 

 

[1] [Tupai Hakena], you are for sentence today on a substantial number of 

charges.  In respect of your daughter [Airini], there are three charges of assault on a 

child, two injuring with intent to injure and one disabling.  In relation to [Taimona], 

one wounding with intent to injure, one injuring with intent to injure, five assault 

with intent to injure and two assault with a weapon.  In respect of [Miriama] there is 

one charge of assault.  In respect of [Neina], there are three charges of assault with 

intent to injure, two of injuring with intent to injure and one of assault with a 

weapon. 

[2] Before proceeding to the sentencing proper as the Crown have very properly 

reminded me, given the charge of wounding with intent to injure which you are now 

convicted of the three strikes regime applies and I am obliged to give you what is 

called a first three strike warning.   



 

 

[3] Given your conviction now on the charge of wounding with intent to injure 

you are now subject to the three strikes law.  I am now going to give you a warning 

of the consequences of another serious violence conviction.  You will also be given a 

written notice outlining these consequences and that notice will list all serious 

violent offences.  If you are convicted of any serious violent offence other than 

murder committed after this warning and if a Judge imposes a sentence of 

imprisonment then you will serve that sentence without parole or early release.  If 

you are convicted of murder committed after this warning then you must be 

sentenced to life imprisonment.  That sentence would be served without parole 

unless it would be manifestly unjust.  In that event the Judge must sentence you to a 

minimum term of imprisonment. 

[4] The facts that I sentence you on are as follows.  As I have already said the 

four victims or complainants are your daughters.  Most of the incidents I am about to 

describe occurred between 1 August 2015 and 19 September 2016, a period of a little 

over 12 months.  All four of your daughters were forensically interviewed by 

specialist child interviewers and the provided evidential statements.  It is as a result 

of those statements and of the details contained in those statements that it has been 

possible to put together the summary of facts. 

[5] Dealing first with the offending against your daughter [Airini].  During the 

weekend of [date deleted] and [date deleted] September of 2016 an incident occurred 

between the two of you.  She did not want to go home to you and that made you 

angry.  You had been drinking alcohol that day, you were drunk and you confronted 

her for not wanting to go home.  She told you that she did not want to go with you 

because of the violence in the home.  You slapped her.  You asked her, “Do you want 

me to show you violence?”  Her sister [Taimona] was present and she moved 

between you and [Airini], trying to protect her.  She was then assaulted herself and I 

will deal with that a little later.   

[6] There was another incidence of violence that occurred after [Airini] and 

[Taimona] had just said goodbye to their auntie, she had been visiting from [Location 

1].  You overheard them talking to their auntie about the violence in your home.  

After she had left you demanded [Airini] and her sister go inside, you then assaulted 



 

 

both of them.  At one point you directed [Taimona] to sit in a chair whilst you pulled 

[Airini]’s ears.  You then slapped [Taimona] twice with an open palm.  After that you 

told them both that they were not allowed to tell anyone that they got hidings at 

home or else you could go to prison. 

[7] On another occasion between [date deleted] August 2015 and [date deleted] 

September of last year, [Airini] was punched in the face by you and as a result she 

sustained a black eye.  One of her sisters came home from a youth group and she 

saw [Airini]’s black eye and when she asked what had happened she was told you 

had done it.  [Miriama] also said that [Airini] had three days off school because of 

that black eye.  She explained that her friend at school had seen her black eye and 

she was told that she should go to the police.  Her response was telling, “Nah, 

because he’ll give me another hiding,” and then [Neina] described the worst thing 

that she had ever seen you do to [Airini]. 

[8] She explained that you choked [Airini], you said things like, “Why do we 

have to have you, why can’t we have a normal child.”  She described a specific time 

during the enquiry with the police, when you choked [Airini] to the point that she 

lost consciousness.  [Taimona] saw you hold her up against a wall and squeeze her 

throat until she collapsed, losing consciousness.  She described you carrying [Airini] 

to the couch, slapping her face to try and wake her and when she did not regain 

consciousness you poured water on her face.  She woke up and she began crying. 

[9] [Airini] described you regularly pulling her ears.  Her sisters have also 

described how you would do that on a regular basis and as a result she has visible 

injuries to the back of her ears.  Her auntie described that by looking at [Airini] you 

knew it was painful because she would scream into her hands to avoid screaming 

loudly and receiving a worse hiding. [Airini] describes you punching her on a 

regular basis and the other girls have all described those punches and they were 

punches to her chest.  You did that despite knowing that she had a [medical details 

deleted] and that an impact to her chest area could have serious consequences.  

[Neina] described that you would hit her in the chest and after that she could not 

breathe properly.   



 

 

[10] Turning then to [Taimona].  Between [date deleted] June 2016 and [date 

deleted] September 2016 you arrived at her brother’s house in [Location 2].  

[Taimona] was sitting on a couch in the lounge, you were angry with her over some 

incident involving her not coming home and being with people who had stolen a 

vehicle.  You were wearing black shoes at the time.  She made a comment about not 

wanting to live with you, you went up to her and you kicked her in the face twice.  

One kick connected with her forehead, the other to her nose. 

[11] [Taimona] and other witnesses have described those kicks as being hard 

kicks.  You verbally abused her while this was occurring and at one point you stated 

to her, “You need to watch your mouth, stomp on your mouth so you learn.”  As a 

result of that kick the skin underneath her right nostril broke, she had a bleeding nose 

and it was described by those who saw it as a bad bleeding nose.  You used a white 

singlet to put on her nose to try and stop the bleeding.  She did not want to go home 

with you but you made her do so and another incident occurred that evening at your 

home. 

[12] You were still angry with [Taimona].  You took off your brown jandal that 

you were wearing and you whacked her across the face.  [Taimona] described having 

a red cheek and a bruise the following day as a result.  You and she were both 

standing in the lounge.  After slapping her with the jandal you put the jandal back on 

your foot and using both of your closed fists you gave her five hook-style punches to 

both sides of her body.  The last one connected with her back when she moved 

forward slightly.  As a result she found it difficult to bend because her back was very 

sore. 

[13] At approximately the end of term two of last year on a Friday evening you 

had visitors for dinner.  [Taimona] was at the dinner table with you and her auntie, 

her Uncle [Simon], the mother and two sisters, [Neina] and [Miriama].  You and 

[Taimona] had a verbal argument about television.  You threw a butter knife at her, it 

hit her in the chest and hurt.  She started crying and you response was to tell her to, 

“Fuckin toughen up you dumb bitch.” 



 

 

[14] Later in the evening [Taimona] and her sister were sat outside with their 

auntie and they were talking about the violence, which you overheard.  Once the 

auntie had left the address, and this incident has already been described in relation to 

[Airini], you ordered them inside.  When they were in the lounge you pulled 

[Airini]’s ears, you then kicked [Taimona] twice in the head with your bare feet and 

as a result she fell to the ground.  You told her to get up or she’d get extra.  When she 

stood up you said words to the effect of, “What happens in this house, stays in this 

house.” 

[15] On [date deleted] August, [Taimona] and yourself arrived back at your 

address after being at [Location deleted] Hospital.  You were visiting [identifying 

details deleted].  You were angry with [Taimona] because she had been running 

around at the hospital.  You said to her, “It’s a fuckin hospital, you don’t go running 

around in a fucking hospital.”  In the kitchen area of the address while she was 

sitting on the floor you hit her in the head twice in a fast motion followed by four 

kicks to her head with a bare foot. 

[16] About a week later after a funeral, [Taimona] was at your address and you 

were drinking alcohol and there were other adults there also drinking.  [Taimona]’s 

mother was there.  You got into an argument with [Taimona] and you became angry, 

you punched her to the stomach, closely followed by a headbutt to her mouth area 

and further punches to her body.  As a result she had a fat lip.  She talked to her 

mother about the incident later and that caused an argument between the mother and 

yourself.   

[17] One evening during the week, [Taimona] recalled a television show Home 

and Away being on television.  You were on the couch and you were watching the 

show.  [Taimona] had got up and she was standing nearby the couch where you were.  

She went to turn down the television as it was too loud.  You reached out, you 

punched her in the head and you then threw the remote control at her head which hit 

her.  She described that as being very painful and she said that she cried.  She 

described the remote control as being black and white.   



 

 

[18] On the weekend of [date deleted] and [date deleted] September an incident 

occurred with [Taimona]’s sister when she had not wanted to go home.  That evening 

at the address you confronted [Airini], as described earlier you slapped her face.  

[Taimona] tried to protect her, your response was to say to [Taimona], “You must 

want a fucking hiding.”  You then whacked her with your fist to try and get her to 

move out of the way.  That whack connected with her shoulder and she did move 

slightly.  She then again moved back to protect her sister.   

[19] You then punched her approximately ten times to her stomach and chest area.  

That caused her to fall to the ground, you then stomped on her head and you were 

wearing Timberland shoes at the time.  When you did that your comment or words to 

the effect were spoken, “That’s what you get for trying to be big tits.”   

[20] [Taimona] described being hit by you on a very regular basis, almost every 

day or every second day between the stated period.  [Taimona] further described 

being regularly kicked in the head by you, sometimes while you were wearing 

footwear sometimes with bare feet.  She said that you would always kick with your 

heel.  She said she got kicked more than hit and that she thought the kicking was 

your favourite thing.  Her sisters have all described [Taimona] receiving regular 

kicks and hits, often to the head area.   

[21] [Miriama] described three incidents where you assaulted her.  She described 

how when she and her sisters got hidings you would tell them that they deserved it.  

She explained that you only assaulted her when you were drunk, that you grabbed 

her arm, you caused bruises and you hit her on the arms and her head or slapped her 

face.  She described witnessing her sisters being assaulted by you regularly.  She 

described that it was [Taimona] and [Airini] who got the worst hidings.   

[22] Turning then to [Neina].  Between August 2015 and September of 2016 an 

incident occurred at [Neina]’s brother’s house.  You and she were in the lounge and 

for reasons unknown you were holding a toy.  You reached out and you hit her in the 

face with the toy, her response was, “That didn’t hurt.”  You then gave her a hiding 

for being smart, you punched her multiple times on the body from her hip area 

upwards.  You only stopped punching her when she started to cry.  She described her 



 

 

face and stomach being really sore afterwards.  After the incident you apologised.  

Her sisters witnessed that incident.   

[23] In approximately July 2016, [Neina] lied to you trying to protect her sister 

[Taimona].  [Taimona] had stolen food because there was no food in the house and 

she and her sisters were hungry.  You were angry that food had been stolen.  [Neina] 

told you that she had stolen the food in order to protect her younger sister.  You 

threw the food at [Neina] before smacking her across the back and side of her head 

four times.   

[24] [Neina] described an incident where her cousin [Heriko Wirihana] was 

present at the address.  She described this incident as being the last time that she was 

assaulted by you.  You had attempted to hit her multiple times in the head but she 

had blocked those hits with her arms.  You then managed to connect two punches to 

her head.  She threatened to call the police during the attack, you then called her 

pathetic and useless.  After being punched in the head twice she tried to get up and 

go to her room.  You kicked her in the stomach causing her to fall back into the chair 

that she had been sitting in.  At that time you were wearing your Timberland boots.  

You stated to her, “Sit the fuck back down.”  Her head was very sore afterwards. 

[25] On a Christmas Eve when the family lived in [Location 3] a few years prior 

to the evidential interview you thought, wrongly, that [Neina] had taken some of 

your cannabis.  You whipped her on the bottom with the buckle end of a belt three or 

four times.  The belt was a black leather belt and is described as having a silver 

coloured [details deleted] buckle.  You then told [Neina] to put her hand out.  You hit 

it repeatedly with a wooden spoon until the wooden spoon broke.  You then got a 

vacuum cleaner pipe and you hit her with that as she lay on the couch.  You then hit 

her on the leg with a jug cord.  As a result she had bruises on her back from the 

vacuum pipe and a bruise on her calf from the jug cord and she could not sit down 

properly.  Her mother was present at the time of this incident. 

[26] There is a representative charge of assault with a weapon.  She described you 

using the vacuum pipe of a small vacuum cleaner to beat them up when they lived in 

[Location 3].   



 

 

[27] Approximately five months before her evidential interview she arrived back 

at your address and you were angry with her.  She had been involved in some 

incident at a party.  You pulled her out of bed and you threw her against the wall.  

You then held her up against the wall using your fingers around her throat to choke 

her.  She was on her tip toes at the time and you dug your fingers into her throat so 

she could not breathe properly.  While choking her you were verbally abusing her 

calling her a piece of shit and telling her she was worthless.  Her brother came into 

the room and you stopped choking her.  You then ragdolled her, you grabbed her hair 

and you smacked her head against the wall as you walked out.  After that she was 

crying and she could not sleep properly because of the pain to her head and throat.  

She told one of her sisters what had happened.  [Neina] described a mark on her head 

where you had forced her head against the wall and also her neck feeling very 

painful.  She further described bruises on her neck that looked like hickeys being 

from your fingers pressed into her neck. 

[28] As was your absolute right you declined to be interviewed but you did 

comment that you had just tried to be a father.  You said one of your daughters had 

been stealing and that they were trying to be “[gang initials deleted].”  You said this 

stands for, “[gang name deleted].”   

[29] In preparing for sentencing I have had access to a great deal of material.  I 

have read the submissions that have been filed by the Crown.  I read the relatively 

brief submissions that were filed by your counsel, although of course he has today 

made extensive oral submissions on your behalf.  I listened to the very brief 

submissions that were made by the Crown that supplemented their written 

submissions.  I have seen the victim impact statements, I have read the pre-sentence 

report, I have read the letter that you wrote to me, I have seen the certificates that 

you have earned whilst you have been in custody and I have also seen the report 

from Northland Strengthening Families.   

[30] In any sentencing process I have to have regard to the purposes and principles 

of sentencing.  You have to be held accountable for this offending and there is a need 

for me to try and promote in you a sense of responsibility for what you have done.  I 

need where I can to provide for the interests of your daughters.  There is a very real 



 

 

need for me to denounce this type of behaviour and sadly in this country domestic 

violence is at epidemic proportions so there is a very real need for a sentence that can 

be described as truly deterrent to be imposed. 

[31] I must have regard to the gravity of the offending, I must have regard to the 

seriousness of the type of offences, I have to have regard to the effect that you 

offending has had on your girls but I must be consistent.  I have to impose a sentence 

that can truly be described as consistent with other cases and although neither 

counsel in their oral submissions have referred me to previous decisions, they have 

been referred to in the written submissions and I have had regard to them.   

[32] There are a number of aggravating features of this offending.  In my view 

what I have just traversed details sustained, serious, gratuitous and violent incidents.  

Some of the charges involve the use of weapons.  These little girls were vulnerable, 

they were your daughters and they were only young; particularly [Airini] who 

despite a [medical condition removed] was deliberately beaten by you on a number 

of occasions.  Given the extent of the violence that was shared between all four girls 

I have formed the view that this was cruel behaviour.  The extent of the violence 

demonstrates in my view almost unbelievable cruelty towards four little girls. 

[33] It was an appalling breach of trust.  You were their father.  They were entitled 

to look to you for love and for protection, not for this type of violence.   

[34] I consider that there was some premeditation.  This was not spur of the 

moment violence, this was not a parent snapping.  This was a sustained pattern of 

behaviour over a considerable period of time.  It is also clear from the summary that 

I have just outlined that you deliberately targeting [Taimona] and [Neina] in 

particular.   

[35] There were also the threats of violence that prevented [Taimona] and [Airini] 

reporting what you had done.  It is so sad to hear a little girl say to a friend that she 

cannot go to the police because she is scared that she will get another hiding.   

[36] Your personal aggravating factors are of course your previous violent 

convictions including two previous convictions for assaulting children.   



 

 

[37] The pre-sentence report is, I accept, an in depth report.  Whilst it might not 

necessarily be a supportive report what it does do, it tells me that although initially 

you may have started to argue about some of the details ultimately you accepted that 

it was not appropriate to minimise your actions.  You said to the report writer that 

you were not intending to do that.  You said that until speaking to the probation 

officer you had been too blind to see what your actions had done and to acknowledge 

those. 

[38] You explained that your ex-wife could not cope with these girls and it was 

because of this that they moved in with you.  It is quite clear that you were out of 

your depth.  You have acknowledged that.  You said that a lot of the time you felt out 

of control, you felt stressed and you felt under pressure.  It is recorded in the report 

and you acknowledge that you have a harmful pattern of drinking and there is no 

doubt that this has impacted on your actions.   

[39] It is interesting that in the victim impact report that has been prepared for 

your daughters that very comment is made, that they are frightened of you when you 

drink.  I am told that you are at high risk of re-offending and that you are at high risk 

of causing harm to others and in my view that must be accurate.  There is a great 

deal of work to be done before anyone can be sure that in the future your children 

would be safe with you.   

[40] The recommendation is a recommendation of imprisonment and that of 

course is accepted by you.  Your background is a background of a person who is a 

heavy drinker.  When you were growing up, you were subjected to violence and you 

commented that you are very concerned that you are passing on the violence to your 

children and very sadly, Mr [Hakena], that is exactly what you have done.  It is clear 

again from the victim impact report that there is a great deal of serious psychological 

damage that has been done and your daughters have grown up in a situation where 

violence has almost been normalised. 

[41] The fact that you were the subject of violence growing up must mean that 

you can, if you think back, remember what it was like for you.  Given those 



 

 

memories it is very sad indeed that you have gone on to perpetrate this dreadful 

violence yourself on four girls who you are supposed to love.   

[42] Dealing with [Airini], the offending of course has been extensive.  Slaps to 

the face, pulling ears, a black eye, a strangulation, injuring with intent to injure.  

With [Taimona], wounding with intent to injure, injuring with intent, assault with a 

weapon and assault with intent to injure.  [Miriama] was the one who although she 

says she was assaulted three times you have only been charged with one occasion 

and indeed it does seem that she was effectively immune from most of the violence 

in the home.  [Neina], who of course was also [age removed] she was subject to a 

number of assaults with intent to injure.  Smacking her head, punching her, whipping 

her with a belt, hitting her with a wooden spoon, hitting her with a vacuum cleaner, 

holding her up against a wall and strangling her.   

[43] The Crown in their written submissions have suggested how I might 

approach this sentencing.  It is a difficult sentencing because as your counsel has 

pointed out, none of the charges that you are facing carry with them a particularly 

long maximum and it is because of that that I have decided that the only practical 

way for me to deal with this sentencing is to impose separate sentences in respect of 

each of the four complainants.   

[44] Indeed as the Crown point out in their written submissions that has in the past 

been thought to be appropriate by the Court of Appeal.  Two decisions in particular, 

R v P.
1
 and C v R.

2
.  The reason that this is thought to be appropriate of course is that 

it is important for each of the complainants to recognise that the offending against 

them has been dealt with separately, so that they feel that justice has been done to 

their particular case.   

[45] The Crown accept that I should be giving you a discount of 25 percent to 

recognise your pleas.  That is a generous approach because I do note that initially 

you entered pleas of not guilty to all of the charges and it was only once the matter 

got into the trial jurisdiction and there was a reduction in one of the charges that 
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 R v P [2016] NZCA 50 
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 C v R [2015] NZCA 33 



 

 

pleas of guilty were entered.  As the Supreme Court has commented in Hessel v R.
3
 a 

discount for pleas of guilty is up to 25 percent, it is not a mandated 25 percent. 

[46] I would have been minded to have given you a somewhat lesser reduction 

than 25 percent but I acknowledge that finally you did admit what you had done, you 

have not sought to argue the detail and your pleas have enabled your children to get 

on with their lives without the terrible prospect of having to come to Court to give 

evidence against their own father.  It is for that reason that I am prepared to give you 

25 percent and by so doing I am also taking into account that you have now, 

somewhat belatedly, expressed very extreme remorse for what you have done. 

[47] In a case known as R v Boynton.
4
 the Court made what I consider to be an 

insightful comment.   

“I agree with counsel that if all the relevant offending was considered 

together this present offending would be the lead offence.  In 2008 

Parliament enacted legislation specifically directed at this type of case,” I 

might add this case involved assault on a child, “The Courts have accepted 

this as meaning that harsher penalties for violence towards children under 

the age of 14 are required, the abhorrence of the community to this type of 

offending needs to be recognised by giving full effect to the sentencing 

purposes of denunciation and deterrence.”   

[48] The Court of Appeal has also said that in cases involving this sort of conduct 

against children the starting point needs to be assessed with regard to the level of 

violence involved in the particular offending, with reference to comparable cases.  

Given that I have said here that I intend to impose cumulative sentences in respect of 

each of the four complainants, I acknowledge that I must be very careful not to 

offend the totality principle.  I have given very careful thought to the question of 

totality and there are two ways of dealing with that. 

[49] The first is to settle on the various sentences that are imposed and then make 

a reduction to recognise totality.  The second way is to recognise totality when the 

starting points are fixed and in this particular case, that is how I intend to approach 

the sentencing.  You may now stand. 
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[50] In relation then to the offending against [Airini], I am of the view that the 

lead charge for her is charge four which is the charge of stupefying and taking that 

charge, together with all of the other offences involving [Airini], I select as a starting 

point of three years’ imprisonment but of course you must then be given credit for 

your plea of guilty which I assess at nine months. 

[51] Turning then to [Taimona].  Clearly the lead or the most serious charge is 

charge seven which is the wounding with intent to injure.  It is on that charge that I 

intend to recognise in particular the totality principle because there I intend to select 

as a starting point, despite the fact that there is a higher maximum penalty available 

to me, a starting point of three years’ imprisonment and I am factoring in to that 

starting point all of the other charges as they relate to [Taimona].  There must be an 

uplift for your previous convictions but of course that uplift may only be imposed 

once.  I choose to impose it in respect of [Taimona].  Accordingly the starting point 

with that uplift is three years, six months but there must be full credit for your plea 

of guilty and I am going to round that up to eleven months so the sentence in relation 

to [Taimona] is two years and seven months. 

[52] In relation to [Miriama], the appropriate starting point is four months but a 

credit for your plea will take that down to three months.   

[53] In respect of [Neina], the lead charges there are the charges of assault with 

intent to injure.  Again a starting point of three years but that factors into it all of the 

other offences against [Neina] and there must of course be full credit for your plea of 

guilty of nine months.   

[54] Accordingly.  In relation to [Airini] you are sentenced to two years and three 

months.  In respect to [Taimona], two years and seven months cumulative.  In 

respect of [Miriama], three months cumulative.  In respect of [Neina], two years and 

three months cumulative.  That is a final sentence of seven years and four months.   

[55] For the record I say as follows.  On all charges of injuring with intent the 

sentence is two years, three months and on assaults one year.  As I have said the 

wounding with intent is two years seven months.  The injuring with intent, two years 



 

 

and three months.  Assault with intent to injure, 18 months.  Assault with a weapon, 

two years and three months.   

 

 

 

D G Harvey 

District Court Judge 


