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SENTENCING DECISION OF JUDGE C J McGUIRE 

     

[1] The defendant Wai Shing Limited has pleaded guilty to three charges brought 

under the Health and Safety & Employment Act 1992.  First:  

That between 6 and 11 March 2016 being an employer, failed to take all 

practical steps to ensure the safety of its employee, namely [the victim] 

while at work, in that it failed to take all practical steps to ensure that he was 

not exposed to hazards arising out of unloading the squash/pumpkin 

harvester from the back of a flat deck truck.   

[2] Secondly, between the same dates: 

Failed as soon as possible after a serious harm occurrence became known to 

it, namely the injury sustained by [the victim] when struck by a pumpkin bin 

filler to notify Worksafe of the occurrence.   

[3] Thirdly, that between the same dates: 

Did interfere with articles related to a serious harm incident namely a 

squash/pumpkin harvester without authorisation to do so by an inspector. 
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[4] The defendant Franklin Wai Shing is one of four directors of Wai Shing 

Limited and the director directly responsible for the company’s activities in this 

sector of its business.  He has pleaded guilty to a charge that between 6 and 

11 March 2016: 

Being a director, participated in the failure of Wai Shing Limited, an 

employer, that failed to take all practicable steps to ensure the safety of its 

employee, namely [the victim], while at work, in that it failed to take all 

practicable steps to ensure that he was not exposed to hazards arising out of 

unloading a pumpkin/squash harvester (fleet no. 147) from the back of a flat 

deck truck. 

[5] The company runs a large commercial vegetable growing operation with 60 

to 70 permanent employees and cultivates over 2500 acres spread over a number of 

sites in South Auckland and Waikato.  At the time of the incident, the company 

owned a pumpkin and squash harvester which was moved between sites as required.  

It was too large to be transported on the back of a truck unless parts of it were folded 

up and stowed. 

[6] So far as it is relevant for this case, this meant that two “wings” at the rear of 

the harvester were folded to the vertical and secured in that position while the 

harvester was being transported from one place to another, that portion of the 

harvester in a rudimentary way resembling the wings of a war plane on an aircraft 

carrier raised to the vertical to conserve space.  These vertical pieces were called 

somewhat inaptly, the “bin fillers”.  Once in a vertical position they were held there 

during transportation by webbing straps and also supposedly by means of a chain 

attached to what amounts to a metal hook.   

[7] On the day in question [the victim], a driver for the defendant company was 

tasked to transport the harvester from Huntly to a farm site at Karaka.  On arrival at 

the Huntly address, [the victim] found the bin filler had already been raised in 

preparation for transport.  He proceeded to load it on to a truck and secured it using 

chains and webbing straps.  He arrived at the Karaka address at approximately 7:00 

pm.  No one else was present.  He loosened the chain securing the harvester to the 

truck and then undid the webbing strap over the bin filler.  While he was rolling up 

the strap, the bin filler fell from a vertical to horizontal position striking [the victim] 

on the back of the neck.  He was knocked to the ground and lost consciousness.  A 



 

3 

 

short time later he came to and found he could only move his neck.  He was located 

approximately three and a half hours later after his wife raised concerns about his 

welfare with his co-workers. 

[8] He was taken to hospital suffering from a head injury, hyperthermia and neck 

injuries.  He is now affected by C4 AIS B Tetraplegia and has mild to moderate 

traumatic brain injury.  The injury has affected all his limbs.  He has no finger 

function and no use of his legs.  At present he has 24 hour care. 

[9] Victim Impact Reports have been prepared for both the victim and his wife.  

At the time of the accident the victim was 27 years old and married for 7 years.  He 

and his wife moved to New Zealand from India in 2010.  They have no direct family 

in New Zealand.  [The victim] and his wife had ambitions of buying a house and 

having children and eventually running his own business.  [The victim] said: 

“I worked for Wai Shing Ltd from the time I first arrived.  I heard about the 

job from a friend.  When I started I cut cauliflower and broccoli and 

packaged them up.  In the winter I worked 10 hour days a day and in the 

summer I worked between 12 to 14 hours a day.  As time went on I was 

given more responsibilities and I started operating the tractor.  Each year I 

got a small pay rise. 

Just before the accident I paid to get my truck licence out of my own 

earnings.  Once I had my license, Wai Shing Ltd promoted me to a truck 

driver and my pay went up to $19.25 an hour. 

I was ambitious.  I hoped that one day I would run my own business driving 

trucks when I had more experience.  I thought this is something I could do 

even if my English was not strong.  We planned to buy a house and have 

children.  I wanted to bring my parents over to New Zealand so we could all 

be together.  I wanted to go on a world tour with my wife and explore other 

places.  I was so happy living life.  I had so much to look forward to. 

Then the accident happened. 

When I was first injured I lay on the ground for three to four hours before 

help came.  No one came to check if I was ok.  I remember slipping in and 

out of consciousness.  I could see houses in the distance and called out for 

help but no one came.  I kept chanting God’s name hoping that someone 

would come and help me.  In the end it was my wife who got my friends to 

look for me. 

I then spent two to three weeks in hospital and after that more time in a 

rehabilitation centre.  While I was in the rehabilitation centre I got a chest 

infection and a fever so I was re-admitted to hospital for 15 days.  In total I 

was at the rehabilitation centre for two months. 
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When I was first told that I would not be able to walk my wife was 

supportive and told me that everything would be alright.  But I was 

heartbroken and could not help thinking that I wouldn’t be able to do 

anything.  I would not be able to buy a house and would not be able to bring 

my parents over from India.  I would not be able to travel. 

My life has totally changed.  I can’t stand.  I can’t turn myself over in bed at 

night.  My fingers don’t work.  I can’t feed myself.  I can’t go outside or 

anywhere alone and I can’t do anything without help.  Emotionally I have a 

heavy feeling in my heart thinking about what I have lost.  I miss everything. 

. . .  

[The victim’s wife] stopped working at her job when I was in rehabilitation.  

She tried to keep working but it was too hard as she had to look after me as 

well and attend meetings and find a place to live. 

I used to do everything for [the victim’s wife] but I cannot do anything for 

her now.  I am dependent on her rather than supporting her.  She cooks my 

food.  She ties my turban.  These are things my carers cannot do because 

they do not share our religious beliefs. 

At night I have to be turned over every three hours so that I don’t get sores.  

My wife sets her alarm and will move me.  If I have a sore neck or an itch in 

the night I have to wake my wife up to scratch me or move me.  I no longer 

sleep well because of this and neither does she.” 

[10] Being new wheel chair bound he and his wife’s active social life has 

effectively stopped and he misses not being able to live in a house with just his wife.  

Likewise he misses not being able to play cricket, a sport he was active in, nor 

garden, nor play the harmonium, nor practise his religion as he would wish. 

“Many things about my health are risky.  I can get sores from pressure 

points.  I have to use a catheter and if it blocks up my blood pressure will go 

up and it is very serious.  My heart may become diseased because I cannot 

exercise.  My legs are numb so I do not know if they are struck or injured.  

My life span is shortened. 

My life feels like it is stuck.  I am stuck in one place.  I am always at home.  

[The victim’s wife] cannot go out or if she does she feels she must hurry 

back.  We cannot go on holiday.  We cannot move forward.  Religion gives 

us strength but of course the sadness comes into my mind.  Especially 

because of the children – because we cannot have children.” 

[11] His wife’s victim impact statement echoes that of her husband. 

“When my husband was injured and I was told the extent of his injuries by 

the doctor I felt unconscious.  I could not stand on my feet and could not 

stop crying.  My life changed that day. 
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While my husband was in hospital it was a very hard time for me.  I was still 

working.  [The victim’s] parents wanted to see him after the injury so we 

paid out of our savings to fly them from India to New Zealand.  I had to go 

to immigration with them to get their visas extended.  [The victim]’s dad was 

here for 2 to 3 months and his mother for 6 months. 

A lot of responsibility was put on me.  I used to have to get up early to take 

[the victim]’s parents to the hospital and then I would work from 7 am to 4 

pm.  I would then go to the hospital to see [the victim] and then pick his 

parents up and bring them home.  I would also have to do all the grocery 

shopping and cooking.  I also had to look for another home to rent. 

I had to ask for a lot of time off work so that I could be at family meetings 

which were held every 15 days.  Also while I was working I would miss [the 

victim’s] appointments with doctors and physiotherapists so I would not 

know what was going on.  And [the victim] doesn’t speak good English.  I 

found this period so stressful that I gave up work so I could be at his 

appointments. 

Since the accident my life has totally changed.  All the responsibility is on 

me.  We no longer have a husband and wife relationship.  It is more like a 

mom and child relationship.  [The victim] depends on me for everything.  I 

take him to meeting the doctor, the gym.  I cook his food.  I have to turn him 

in the night three to four times so that he does not get bed sores. 

I miss seeing [the victim] walking.  I miss everything about the time that we 

lived as normal people.  This year we were planning to go to see our family 

in India but we can’t go now.  We were planning on having children but 

can’t.  We can’t go to functions or parties.  [The victim] has withdrawn from 

the community and his friends.  He gets embarrassed when people ask 

questions about him being in a wheelchair.  He has become shy and self-

conscious.  We don’t want people’s pity – it makes us weak. 

We have always worked hard in life to achieve our dreams and now this has 

happened.  We had savings in the bank for a deposit on a house.  When we 

both held jobs we could have afforded a mortgage on a house now it’s hard 

to cover our outgoings. 

Since the accident I have not had a full nights sleep.  I am continuously 

stressed and tired.  We could have a carer to turn [the victim] throughout the 

night but this of no use unless I sleep in a separate room and I don’t want to 

be apart from [the victim]. 

I don’t have time for myself anymore.  I hope that one day my husband will 

start walking again.  The doctors never say whether [the victim] will 

improve.  They say there is no cure for spinal damage.  If the nerve 

transplant that [the victim] has had works he may gain a small amount of 

movement back in his hands. 

I feel like my life has finished and I am living for [the victim] now.  I love 

him.” 

[12] A Restorative Justice Conference was held on 28 February 2017.  Mr Wai 

Shing offered an apology on behalf of the company and himself saying he was 
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deeply sorry that this had happened.  [The victim] said that he accepted the apology.  

Mr Wai Shing said that the company was willing to pay reparation.  Both parties 

agreed that this matter would be left to the Judge’s discretion. 

[13] [The victim] and his wife were invited to address the Court.  [The victim] did 

so.  In summary he said he is totally ruined now that he cannot do anything for either 

[himself] or his wife and “all my wishes are gone.”  He was going to buy a house 

and start a new business and do lots for his parents as he is an only son, but now 

cannot do anything.  He fears for the future.  The house they are presently living in 

they share with others.  It is rented for one year.  He said it will be very hard for 

them to change house especially to a house with no wheel chair access.  Through the 

interpreter the victim’s wife told the Court she had since the accident spent two days 

in hospital and that she was not feeling safe.  She had not had a full night’s sleep 

since the accident. 

The  Sentencing Process 

[14] Section 51A of the Health and Safety in Employment Act 1992 provides as 

follows: 

[51A Sentencing criteria 

(1) This section applies when the Court is determining how to sentence 

or otherwise deal with a person convicted of an offence under this 

Act. 

(2) The Court must apply the Sentencing Act 2002 and must have 

particular regard to— 

 (a) sections 7  to  10 of that Act; and 

 (b) the requirements of sections 35 and 40 of that Act relating to 

the financial capacity of the person to pay any fine or 

sentence of reparation imposed; and 

 (c) the degree of harm, if any, that has occurred; and 

 (d) the safety record of the person (which includes but is not 

limited to warnings and notices referred to in section 56C) to 

the extent that it shows whether any aggravating factor is 

absent; and 

 (e) whether the person has— 
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  (i) pleaded guilty: 

  (ii) shown remorse for the offence and any harm caused 

by the offence: 

  (iii) co-operated with the authorities in relation to the 

investigation and prosecution of the offence: 

  (iv) taken remedial action to prevent circumstances of 

the kind that led to the commission of the offence 

occurring in the future. 

(3) This section does not limit the Sentencing Act 2002. 

[15] The leading authority in application of that section is from a full bench of the 

High Court in Department of Labour v Hanham and Philp Contractors Limited. 

[16] The Court noted at [24] and [26] respectively: 

[24] Section 51A was enacted by the amending legislation which took 

effect in May 2003.  The section makes it abundantly clear that the 

Sentencing Act must be applied when sentences are imposed under the HSE 

Act and that nothing in s 51A limits the provisions of the Sentencing Act.  

Section 51A(2) identifies particular provisions in the Sentencing Act and 

other matters to which the sentencing judge must have particular regard. 

[26] While s 51A provides specific focus to the sentencing exercise under 

the HSE Act, it is not to be regarded as dominating or overriding the 

Sentencing Act.  The latter must remain the principal guide to the sentencing 

judge. 

[17] As to payment of reparation and financial capacity the Court had this to say: 

Reparation 

[35] Sections 32-38 of the Sentencing Act deal with reparation.  For 

present purposes, s 32 is of greatest relevance.  The sentence of reparation 

may be imposed where: 

 The offender has, through or by means of an offence of which the 

offender is convicted caused a person to suffer: 

 Loss of or damage to property; 

 Emotional harm; or 

 Loss or damage consequential on any emotional or physical 

harm or loss of, or damage to, property (s 32(1)); 

 The person suffering the harm or loss must fall within the definition 

of “victim” in s 4(a) (s 32(2)); 
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 The court must take into account any rights available to bring 

proceedings in relation to the consequential loss or damage and must 

not order reparation in respect of consequential loss or damage for 

which the court believes the person has entitlements under the Injury 

Prevention, Rehabilitation and Compensation Act 2001 (s 32(3) – 

(5)); and  

 Any offer or agreement to make amends under s 10 is to be taken 

into account in determining the amount of reparation (ss 32(6) and 

19(3)). 

Financial capacity 

[36] In addition to s 14 of the Sentencing Act and s 51A(2)(b) of the HSE 

Act, ss 35 and 40 of the Sentencing Act relate to the financial capacity of the 

offender and are relevant to both reparation and fines. 

[37] Where an offender has insufficient means to pay the total value of 

the loss, damage or harm, the court may sentence the offender to less than 

the full value of the loss, damage or harm or order payments by instalments 

or both (s 35).  The primacy of reparation is emphasised by s 35(2) under 

which any payments received from the offender must be applied first in 

satisfaction of the amount due for reparation. 

[38] Financial capacity is also relevant to the fixing of the amount of any 

fine.  Section 40(1) and (2) provide that the court must take into account the 

financial capacity of the offender which may have the effect of either 

increasing or reducing the amount of fine.  Importantly, if a court imposes a 

fine in addition to a sentence of reparation, it must take into account in fixing 

the amount of the fine the amount payable for reparation (s 40(4)). 

[39] To assist the court in assessing the amount of any loss, damage or 

harm for the purposes of reparation, ss 33 and 34 enable the court to call for 

reparation reports.  Similarly, the court may require a declaration of financial 

capacity under ss 41 and 42. 

Overview of statutory framework 

[40] This review of the relevant provisions of the HSE Act and the 

Sentencing Act demonstrates several key propositions.  First, the object of 

the HSE Act is the prevention of harm in the workplace.  Secondly, to 

achieve that object, sentencing under s 50 will generally require significant 

weight to be given to the purposes of denunciation, deterrence and 

accountability for harm done to the victim in terms of s 7 of the Sentencing 

Act.  Thirdly, reparation must be a principal focus in sentencing.  Indeed, the 

Sentencing Act gives primacy to reparation where the financial capacity of 

the offender is insufficient to pay both reparation and a fine.  Finally, both 

the HSE Act and the Sentencing Act require the court to take account of the 

financial capacity of the offender.   

[18] The focus of this case is squarely on reparation. 
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Prosecution Submissions 

[19] Ms Moffitt notes that quantifying emotional harm under s 32(1)(b) of the 

Sentencing Act is a difficult task.  She refers to a number of fatality cases and 

submits: 

4.7 Although this is not a fatality case, it is submitted that ongoing 

...consequences of the situation and the poor prognosis have caused 

this family to suffer an even higher degree of emotional harm as they 

cope with this ongoing life altering harm. 

[20] The highest award appears to have been made in R v New Zealand School of 

Outdoor Studies and Tony Te Ripo [2016] NZDC 3081, being $125,000 emotional 

harm reparation and a further $25,610.50 for financial costs following the death. 

[21] And so far as paralysis and/or brain injury is concerned the court in MBIE v 

Fairbrass Builders (2011) Ltd [2015] NZDC 7934 considered $110,000 to be 

appropriate.  That case involved a fall on a construction site.  The victim sustained a 

fracture to his spine such that he was left tetraplegic.  She says an emotional harm 

payment of at least $110,000 is appropriate. 

[22] She says the amendment to s 32(5) of the Sentencing Act that came into force 

on 6 December 2014 now also allows for compensation to account for the shortfall 

in future ACC payments.  Ms Moffitt refers to Worksafe NZ v Gordon Development 

Ltd [2016] NZDC 5535 where the sentencing Judge included compensation for 

future losses of one year in the reparation amount. 

[23] Ms Moffit says: 

4.11 The issue in most cases will be accurately quantifying the length of 

time that the victim will be covered by ACC as this is somewhat 

contingent.  Adams on Sentencing suggests that courts may take a 

cautiously ‘pragmatic’ approach and limit liability for future loss to a 

period during which the offender can realistically be held liable to 

make reparation.  However, it is expressly noted in the commentary 

that when a victim is suffering permanent disability, arguably, an 

interpretation limiting recoverable earnings to the date of sentencing 

would be too narrow and would fail to give proper effect to the 

purpose of the provisions. 
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[24] She notes [the victim] was 27 years old at the time of the injury and that it is 

very unlikely that he will ever be able to return to work.  ACC weekly payments will 

continue until age 65 and the shortfall “top up” (reparation) should do likewise.   

[25] Further, she submits at 4.20: 

… permanent disability that incapacitates an individual for a lifetime is 

different (though no less or more tragic) than a fatality situation.  The victim 

and the family must deal with consequences every hour of every day for 

decades.  It is therefore respectfully submitted that it behoves the Court to be 

generous when considering future consequential loss payments.  The 

approach suggested by the prosecution of payments calculated until [the 

victim] turns 65 is consistent with the approach taken in Corboy 

Earthmovers Limited [2016] NZDC 21982. 

[26] In further submissions dated 2 March 2017, she disagrees with defence 

submission that the victim’s emotional harm will be compensated by his lump sum 

entitlement under ACC.  She says they are “entirely different payments based on 

different statutory regimes with distinct purposes.  “She refers to s 3 of the Accident 

Compensation Act 2001 as to purpose, through: 

(d) ensuring that, during their rehabilitation, claimants receive fair 

compensation for loss from injury, including fair determination of weekly 

compensation and where appropriate, lump sums for permanent impairment. 

[27] Counsel notes it is likely that the victim will receive the maximum 80% lump 

sum payment from ACC. 

[28] She notes [the victim’s wife] does not appear to fall within the definition of 

“victim” for the purposes of s 32 of the Sentencing Act. 

[29] Ms Moffit submits that reparation be apportioned Wai Shing Ltd as to 75% 

and Mr Franklin Wai Shing as to 25%, consistent with Worksafe New Zealand v 

Oropi Quarries Ltd and Catherine Mary Renner [2006] NZDC 10755. 

[30] Otherwise she submits that Mr Franklin Wai Shing should not be convicted 

and discharged, as he is not the sole director of the company. 

[31] In further submissions filed in response to the Court’s request, dated 

10 March 2017, the prosecutor says that if the defence submission, that ACC lump 
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sum entitlements must be taken into account when determining emotional harm 

reparation then the Court awards of such since 2002 have been made in error.  She 

refers to Department of Labour v APN Print NZ Limited where the Court found that 

emotional harm was a far wider concept than mental injury which could be the basis 

for a lump sum payment under the ACC Act.  She also notes that the Supreme 

Court’s view in Davis v Police, that the Sentencing Act 2002 did not allow for 

recovery of the 20% ACC top up, was the catalyst for parliament amending the 

legislation.  The Supreme Court also noted that under the Criminal Justice 

Amendment Act 1975 providing victims with a portion of fines awarded for physical 

harm did not affect receipt of ACC compensation.  And further, that the ACC Act 

“sets a cap on the recovery of lump sums for permanent impairment . . . and yet it is 

clear from the terms of s 32(1) [of the Sentencing Act 2002] that no top up can be 

sought by way of reparation.” 

[32] Also, with these submissions Ms Moffitt has tendered a further report from 

Price Waterhouse Coopers (PWC) assessing the consequential financial loss using 

the ACC method and capping it at 20%. 

[33] Ms Moffitt submits that possible early mortality on account of the tetraplegia 

should not be a factor in assessing future consequential loss. 

[34] PWC’s assessment using the victim’s actual rate of earnings at the time of the 

accident (taking account of his very recent pay rise) is $495,500 or $455,600 if 

employer Kiwisaver contributions are excluded.  However, using the strict ACC 

formula based on his actual earnings in the 52 weeks prior to his accident the figures 

become $259,700 and $226,800 respectively. 

Defence submissions 

[35] Mr Beadle expresses the deep personal regret of the defendants over this 

injury.  He notes that awards of reparation are compensation not punitive and 

submits that [the victim’s] emotional harm is compensated in financial terms by the 

lump sum entitlement under ACC.  However, he accepts that [the victim’s wife] 

receives no comparable entitlement for her emotional harm from ACC. 
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[36] In terms of a fine, the defence and Worksafe are not substantially apart and 

that a discount, of 25% in terms of R v Hessell for its co-operation with the 

investigation and remedial steps and the payments made to date, is warranted as well 

as a further 25% discount for an early guilty plea. 

[37] He notes in terms of Schedule 1, clause 54 of the Accident Compensation act 

2001, because of the severity of the victim’s injuries, the maximum lump sum 

entitlement of $133,802.28 will be available to [the victim].  Mr Beadle is not aware 

of a Court having addressed the relevance of an ACC lump sum payment in the 

assessment of reparation for emotional harm, in any prior decision. 

[38] Mr Beadle refers to Judge Mabey QC’s decision in Worksafe NZ Ltd v Oropi 

Quarries Ltd and CM Renner [2016] NZDC 10755, a fatal accident case where an 

award of $100,000 was divided two-thirds to the widow and daughter and one-third 

to the victim’s mother.  His Honour in that case concluded that what was required 

was a broad brush assessment.  Mr Beadle submits that fatal accident cases are of 

limited relevance to ours. 

[39] Mr Beadle refers to Big Tuff Pallets Ltd v Department of Labour (2009) 

7 NZELR 322, where Justice Harrison observed back then that awards for emotional 

harm in excess of $40,000 were rare. 

[40] In further submissions dated 7 March Mr Beadle notes that the objective 

assessment of impairment is used by ACC for lump sum payment purposes.  He also 

notes that at Common Law, compensation for impairment is characterised as loss of 

amenities of life together with pain and suffering.  He thus argued that ACC lump 

sum payments for impairment include elements of emotional harm.   

[41] However, in his final submissions dated 10 April he resiled from that view 

and does not advocate that [the victim’s] lump sum entitlement be taken into account 

in determining entitlement.  He accepts Worksafe’s position that for the purposes of s 

4(a)(iv) of the Sentencing Act [the victim’s wife] is not a victim.  He also accepts 

that an emotional harm payment of $110,000 under s 32(1)(b) of the Sentencing Act 

is appropriate. 
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[42] He refers to the 2014 amendment to s 32(5) of the Sentencing Act and says:  

 

22 . . . Counsel can find only a brief mention of the amendment to 

s 32(5) as enabling victims to be compensated for losses not covered 

by the Corporation.  There is no discussion of the issues in focus in 

this case. 

23 In the absence of any clearer policy statement, all that can be said is 

that the amendment was a means of broadening victims’ rights by 

reversing the decision in Davies v Police.  In short, it was to enable 

reparation awards for the 20% ‘top up’ of the compensation as 

calculated under the ACA, which is not paid by the Corporation. 

24 As stated above, section 32(5) as amended must also be construed in 

light of the ‘social contract’ which underpins the scheme of 

compensation for personal injury in New Zealand.  The benefits 

payable are not a complete indemnity.  They are ‘fair’ rather than 

full.  The Supreme Court said that is a central plank in the ‘social 

contract’ implemented through the legislation and its predecessors.  

It would be inconsistent with the scheme of compensation under the 

ACA to assess reparation to victims of crime on a different basis, nor 

is there any evidence to suggest that approach was intended by 

Parliament. 

[43] Mr Beadle includes a report from Mr Peter Davies a Consulting Actuary.  In 

his report, Mr Davies essentially agrees with PWC’s report in calculating a lump 

sum using ACC methodology resulting in an end figure for him of $226,289 

(excluding employer’s Kiwisaver contributions), compared with $226,800 in the 

PWC report produced by the prosecution.  Mr Davies’ report says that based on the 

victim’s actual impaired life expectancy as a result of this injury, the end figure is 

$183,936.  He also includes a lower figure of $161,554, to take account of the fact 

that, in reality, while a victim would invest a lump sum conservatively he would not 

invest it all at a “risk-free” rate.  So, he has added 1% p.a. to the “risk-free” rate 

adopted by PWC. 

[44] Mr Beadle also submits that s 32 of the Sentencing Act recognises that not all 

loss suffered by victims will be suitable for reparation, nor that reparation could 

amount to full compensation for loss. 

[45] He also submits that s 32(5) is to be construed in the light of the “social 

contract” which underpins the scheme of compensation for personal injury in New 
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Zealand and that the results must be “fair” compensation rather than “full” and that 

the same applies to reparation. 

[46] Mr Beadle highlights the following from Davies v Police, in particular the 

italicised portion.   

Under s 32(3) the court “must” take into account other such remedies 

available to the victim.  Where there is substantial dispute as to causation or 

as to measure of loss, the court may take the view that compensation is not 

appropriately dealt with through the summary criminal procedure for 

ordering reparation.  Nor is the appropriateness of the sentence of 

reparation determined by whether the alternative procedure is in reality 

available.  Section 32(4) provides that the court must consider whether it is 

appropriate to order reparation, given alternative remedies, whether or not 

the victim has exercised the alternative claim and whether or not he is barred 

by any time limit.  On the other hand, in a case which is suitable for the 

sentence of reparation, but where the amount awarded only partially covers 

the loss, s 38(2) makes it clear that the victim is not precluded from 

obtaining additional relief through other proceedings available to him: 

 A sentence of reparation does not affect any right that the 

person who suffered the harm, loss, or damage has to recover 

by civil proceedings any damages in excess of the amount 

recovered under the sentence. 

These provisions recognise that not all losses suffered by victims will be 

suitable for a sentence of reparation.  And even where a sentence of 

reparation is suitable, it may not be appropriate to award reparation which 

amounts to full compensation for loss.  The sentence of reparation therefore 

provides summary remedy for victims of crime, without limiting their ability 

to seek compensation outside the criminal justice process. 

Reparation, may not amount to full compensation and may not always be 

appropriate.  But it enables speedy and inexpensive relief, additional to 

other remedies . . . . 

Discussion 

[47] The reasons for the introduction of the accident compensation scheme are 

found in the report of the Royal Commission inquiring into personal injury law in 

New Zealand (‘the Woodhouse Report’). In the Woodhouse Report many 

disadvantages of the common law process were considered. These were noted as 

being:
1
 

                                                 
1
  Stephen Todd (ed) The Law of Torts in New Zealand (7th ed, Thomas Reuters, Wellington 2016) 

at 23-25. 
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a) Liability at common law depended on proving that the defendant was 

as fault. Yet negligence could not be equated with moral 

blameworthiness. A defendant could be liable for failing to measure 

up to the standard of care of a reasonable person, even though he or 

she was not capable of attaining that standard and could have done no 

better.  

b) The economic consequences of negligent conduct were spread via 

insurance over the whole community. In a modern world of many 

accidents and community-wide insurance to cover them, the fault 

theory had developed into a legal fiction.  

c) Compulsory insurance also undermined the claim that the threat of 

damages provided a financial incentive to be careful. The 

Commission found no evidence in New Zealand or elsewhere 

providing any affirmative support for the deterrent effect of tort law. 

Other factors, like conscience, safety education, enforcement by 

inspection and self-interest were clearly more important, and if these 

failed the sanctions of criminal law remained.  

d) The risks of litigation – the difficulties of proof, the ability of 

advocates, the reactions of juries and mere chance itself – turned the 

system into a lottery. The hazards were such that only a small 

percentage of claims were litigated and brought to finality. The 

remedy produced a complete indemnity for a relatively tiny group of 

injured persons, something less for a small group of injured persons 

and nothing for the rest.  

e) The delay involved in the process of investigating an accident and 

bringing it to trial caused the injured litigant to suffer suspense and 

anxiety and in the meantime to carry the whole burden of the loss.  
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f) The tort system was cumbersome, inefficient and extravagant in 

operation to the point that the cost of administration absorbed more 

than 40 per cent of the total amount of money flowing into the system.  

g) The award of damages in a lump sum representing all future loss was 

an entirely conjectural exercise where precision was impossible. Such 

damages carried the temptation to mortgage the future. They might be 

suitable for minor injuries, but those whose problems turned out to 

have been badly underestimated were left with no further remedy.  

h) The uncertainty, delay and expense associate with litigation caused 

unnecessary anxiety and impeded rehabilitation. A remedy was 

needed which would enable payments to commence at an early date 

and would permit subsequent reviews in favour of the injured person.  

ACC Shortfall 

[48] Prior to the Sentencing Amendment Act 2014, that came into force on 

6 December 2014, reparation was not able to be imposed where that person had 

“entitlements under the Accident Compensation Act 2001” in respect of that loss or 

damage.  

[49] The Supreme Court in Davies v Police [2009] NZSC 47, held in respect of 

that previous law, that the legislative scheme as then worded did not intend that 

sentences of reparation should enable victims to receive more than they were entitled 

to receive under the Accident Compensation Scheme.  

[50] According to the Explanatory Note on the Bill’s introduction, the amendment 

in 2014 was intended to overturn that decision. This was made absolutely explicit 

where it said: 

Clause 46 amends section 32 to clarify that the court may not order 

reparation for consequential loss or damage if compensation has been, or is 

to be, paid under the Accident Compensation Act 2001. However, a court 

would be able to impose a sentence of reparation for consequential loss or 

damage to meet any statutory shortfall in compensation. The effect of this 

amendment is to overturn the Supreme Court decision in Davies v New 
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Zealand Police SC 83/2007 [2009] NZSC 47 , which ruled that reparation 

orders cannot be made in respect of any consequential loss or damage where 

the victim has an entitlement under the Accident Compensation Act 2001, 

even if the amount payable under the Act does not meet the full extent of the 

loss.  

[51] It has since been suggested that the subsection as now worded provides that 

reparation can be imposed for financial loss where that loss is the difference between 

the victim’s full earnings and the 80 per cent of earnings that he or she receives 

under the scheme: see Bruce Roberston (ed) Adams on Criminal Law (online 

looseleaf ed, Westlaw) at [SA32.06A]. 

[52] An issue that has arisen is whether consequential loss or damage is confined 

to loss or damage incurred as at the date of sentence, or whether it extends to loss or 

damage arising subsequent to sentence. Various approaches have been taken in case 

law. 

[53] With respect to the difference approaches Westlaw commentary offers the 

following advice at [SA32.06A]: 

It is not clear whether consequential loss or damage is confined to loss or 

damage incurred as at the date of sentence, or whether it extends to loss or 

damage arising subsequent to sentence. For example, in the case of a victim 

who suffers permanent disability, is reparation for loss of earnings not 

covered by Accident Compensation limited to the income lost to the date of 

sentence, or does it include income which will be lost in the future? 

Arguably the former interpretation would be too narrow and would fail to 

give proper effect to the purpose of the provision. However, future loss is 

contingent. If the latter interpretation is preferred, there must be some limits 

placed upon it. It may be that the Courts will take a pragmatic approach and 

limit liability for future loss to the period during which the offender can 

realistically be held liable to make reparation payments.  

[54] In Worksafe New Zealand v Gordon Developments Ltd [2016] NZDC 5535 

Judge Field discussed the issue of consequential loss stating: 

[23] I consider that the victim is also entitled to compensation for 

consequential loss pursuant to s 32(5) of the Sentencing Act 2002.  

[24] That section now provides (5) despite subs (1) and (3) the Court 

must not order the making of reparation in respect of any 

consequential loss or damage described in subs (1)(c) for which 

compensation has been or is to be paid under the Accident 

Compensation Act 2001.  
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 That subs replaced the previous subs (5) which provided that the 

Court must not order reparation for consequential loss for which the 

Court believes a person has entitlements under the Injury Prevention, 

Rehabilitation, and Compensation Act 2001.  

[26] I consider that it is appropriate to acknowledge and compensate to 

some extent for the shortfall in Mr Nathan’s earnings on an ongoing 

basis but I accept the defence submission that this cannot be for an 

indefinite period and in my view the appropriate amount is an award 

of $10,000.  

The basis for capping it at $10,000 was not discussed. 

[55] In Worksafe New Zealand v Broadspectrum (New Zealand) Ltd [2016] NZDC 

26458 the victim was killed in a workplace accident. Consequential loss was sought 

for relocation costs and the fact the victim’s husband took up lesser paid employment 

so he could be around more for his children. Counsel for the defendants accepted 

that an order for consequential loss could be made in a situation where the loss is 

properly quantified and has been caused due to the offence.  

[56] Judge Connell accepted that it was foreseeable and connected to the 

offending that a father, who had lost his wife, would work less as he has to look after 

his daughter and such an act is not necessarily too remote. However, there were two 

factors against a ruling of consequential loss. While the husband’s actions were 

foreseeable, the extent of the choices might not be. His change in employment was 

substantial. Secondly, there was a lack of quantifiable evidence around the quantity 

of the loss. This made an award for consequential loss problematic.  

[57] In Worksafe New Zealand v Delta Utility Services Limited [2016] NZDC 

9452 Judge Cook declined to make a future based award for consequential loss to 

top-up ACC payments. This was largely influenced by the fact that the employment 

relationship was terminated due to serious misconduct arising out of the workplace 

accident.  

[58] In Worksafe New Zealand v Corboy Earthmovers Ltd [2016] NZDC 21982 

the victim died as a result of injuries sustained in a workplace accident. A claim was 

made for loss of income. Judge Harland considered: 

[53] There is provision under the Sentencing Act 2002 for an order of 

reparation in respect of the victims of family or the victim’s future 
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consequential loss. The subsection as it is now worded provides for 

reparation for financial loss where that loss is the difference between the 

victim’s full earnings and the proportion received under the ACC scheme.  

[59] Reference was made to the section of Adams on Criminal Law referred to 

above. Judge Harland stated: 

[62] In my view, and as I have noted this was not argued to the contrary, 

future financial consequential loss is able to be awarded as part of a 

reparation sum. I also agree that it should not extend indefinitely because of 

the variables that attach to such an approach. These kinds of issues are 

addressed in other areas of law, for example the value that should attach 

superannuation entitlements at the end of a relationship. Such entitlements 

are typically assisted by actuarial assessments which take into account future 

variables in assessing current value.  

[60] The victim in that case was 60 at the time of his death. There was general 

agreement that the future financial compensation should apply until the victim would 

have been 65, the age at which he would have been most likely to retire.  

[61] In Worksafe NZ v Hamilton City Council [2016] NZDC 18590 Judge Clark 

noted that consequential loss is a relatively new area of the law and there is currently 

little guidance as to the period of time that future consequential loss should be 

awarded for. Reference is made to Worksafe New Zealand v Transport Waimate Ltd 

[2016] NZDC 9468 where it appeared that a five year timeframe was taken for future 

consequential loss. Reference was also made to the Adams on Criminal Law where it 

was suggested that the Courts take a pragmatic approach and limit liability to a 

realistic period. Judge Clark therefore stated: 

[22] … In light of the comment in Adams and in the spirit of caution and 

pragmatism that Adams suggests, I am going to consider consequential loss 

for a five year period, as was referred to in the Waimate case.  

[62] I note that in Waimate it appears that the consequential loss award was agreed 

upon and in the decision Judge Maze does not provide details as to how it was 

calculated.  

Sentencing principles 

[63] One of the principles of sentencing or otherwise dealing with offenders is 

that, under section 8(e) of the Sentencing Act 2002 the court must take into account 
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the general desirability of consistency with appropriate sentencing levels and other 

means of dealing with offenders in respect of similar offenders committing similar 

offences in similar circumstances.  

[64] By its nature reparation is a sentence. Therefore in determining the level of 

reparation there is a need to take into account the general desirability of consistency 

with respect to similar offenders committing similar offences in similar 

circumstances. However in the current situation other cases are of very limited 

assistance. The only case found where the victim suffered tetraplegia as a result of 

the workplace accident was a case determined prior to the Sentencing Amendment 

Act and reparation was agreed upon between the two parties.  

[65] Although such an award may be relevant to assist in determining emotional 

harm, the same cannot be said for using it to assist with determining consequential 

loss.  

[66] The ACC scheme intends to provide fair, but not full compensation. It is clear 

that the intention of the Sentencing Amendment Act 2014 is to allow victims of 

crime to receive shortfalls not covered by the ACC entitlements.  

[67] The only initial question is whether the loss falls within s 32 of the 

Sentencing Act, this being: 

(i) The victim must fall within the definition in s 4 of the Act; and 

 There must be a causal link whereby the victim has suffered loss, 

damage or emotional harm “through or by means of the offence” of 

which the offender is convicted. 

Victim 

[68] Section 4 of the Sentencing Act 2002 defines victim as: 

(a) means— 

 (i) a person against whom an offence is committed by another 

person; and 
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 (ii) a person who, through, or by means of, an offence 

committed by another person, suffers physical injury, or loss 

of, or damage to, property; and 

 (iii) a parent or legal guardian of a child, or of a young person, 

who falls within subparagraph (i) or subparagraph (ii), 

unless that parent or guardian is charged with the 

commission of, or convicted or found guilty of, or pleads 

guilty to, the offence concerned; and 

 (iv) a member of the immediate family of a person who, as a 

result of an offence committed by another person, dies or is 

incapable, unless that member is charged with the 

commission of, or convicted or found guilty of, or pleads 

guilty to, the offence concerned; and] 

(b) despite paragraph (a), if an offence is committed by a person, does 

not include another person charged (whether as a principal or party 

or accessory after the fact or otherwise) with the commission of, or 

convicted or found guilty of, or who pleads guilty to,— 

(i) that offence; or 

(ii) an offence relating to the same incident or series of incidents 

as that offence. 

[69] Victim does not include a person who suffers emotional harm as a result of an 

offence, unless that person is a person against whom the offence was committed. 

However, it does extend to a member of the immediate family of a person who, as a 

result of an offence committed by another person, is “incapable”.  

[70] “Incapable” is also defined in s 4 of the Sentencing Act 2002. The given 

definition is: 

incapable, in relation to a person, - 

(a) means that the person –  

 (i) lacks, wholly or partly, the capacity to understand the nature, 

and to foresee the consequences, of decisions in respect of 

matters relating to his or her personal care and welfare; 

  or 

 (ii) has the capacity to understand, and to foresee the 

consequences, of decisions in respect of matters relating to 

his or her personal care and welfare, but wholly lacks the 

capacity to communicate decisions in respect of matters of 

that kind; and 

(b) includes [the person being] in a state of continuing unconsciousness 
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[71] As the evidence and information before me presently stands [the victim] does 

not meet the definition of incapable which would have bought his wife within the 

definition of victim. 

[72] It is possible however that a different conclusion might have been reached 

had, for example, psychologists reports as to [the victim’s] “capacity” been available 

to the court. 

[73] Despite [the victim’s wife] failing to strictly meet the definition of victim, it 

would be meaningless to hold that one can not consider the impact on [the victim’s 

wife] in the sentencing exercise. It is clear that the impact of the accident on [the 

victim’s wife] is very much tied into the emotional harm being experienced by [the 

victim]. It would be artificial to fail to acknowledge the impact on [the victim’s wife] 

even if she does not strictly fall within the definition of victim.  

Effect of possible lump sum entitlement from ACC 

[74] As has been identified by both prosecution and defence there is very little 

judicial discussion on the effect of a possible lump sum entitlement from ACC. 

[75] The maximum lump sum compensation for permanent impairment is 

$133,802.28 which is payable to a claimant whose degree of whole-person 

impairment is 80% or more: Schedule 1, cl 56 Accident Compensation Act 2001.  

[76] As has been noted by counsel for the defendant, the relevance of ACC lump 

sums in the assessment of reparation for emotional harm has not been addressed by 

the Court in prior decisions.  The current approach appears clear, whereby reparation 

for emotional harm is available despite the possibility of a lump sum entitlement 

from ACC.  

[77] Such an approach seems to be reflected in s 32 of the Sentencing Act 2002 

where the only express mention of compensation under the Accident Compensation 

Act 2001 is the restriction on the ability to make reparation in respect of 

consequential loss as described in s 32(1)(c) of the Sentencing Act 2002. As noted in 

the defence submissions the purpose of a lump sum payment is to provide fairer 
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compensation for those who, through impairment, suffer non-economic loss. In this 

respect, a lump sum payment is not captured by the exclusionary aspect of 

consequential loss covered by ACC in s 32(5) and is therefore not a direct 

consideration for the sentencing process. 

[78] The current offending involves quite a unique set of circumstances. Unlike 

many other cases, there are no questions of causation or remoteness.  Ultimately this 

is a very clear case where the offenders, through an offence of which they have been 

convicted have caused the victim to suffer loss consequential on physical harm, 

bringing the victim’s future earnings clearly within the definition of s 32 of the 

Sentencing Act 2002. The only limitation is therefore the 80% of his earnings that 

will be covered by ACC. 

[79] Futhermore, this is the very kind of loss that the Sentencing Amendment 

Act 2014 intended to address.  

[80] Determining the amount of an award for consequential loss undoubtedly 

involves some degree of uncertainty and estimation. However, ultimately the 

offending is the direct cause of the reason for the victim losing his job, his income 

and any future income.  Although ACC covers 80% this leaves a substantial amount 

missing, and this is a direct result of the offending in question.  

[81] So what is the value ascribed to this consequential loss?  In some cases 

reference has commonly been made to the above mentioned Westlaw commentary 

where it is suggested that: 

It may be that the Courts will take a pragmatic approach and limit liability 

for future loss to the period during which the offender can realistically held 

liable to make reparation payments.  

[82] Although there is strength in such a view, in circumstances such as this case, 

such an approach does not provide much guidance as to the period for which the 

offender can realistically be held liable.  

[83] There is a strong argument that the defendant should be held liable until the 

victim would have reached the age of 65.  That is a substantial period of time but it 
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was his expected working life prior to the offending resulting in his injury.  So, when 

the offender has directly caused the loss to a young man, rather than a man nearing 

retirement, that is simply a fact of the offending.  Therefore the argument that such a 

period is too long, in my view, has no weight.  

[84] Arguably one of the best comparative measures as to the liability of 

consequential loss may be to consider how liability for loss of earnings in personal 

injury claims is considered in comparative jurisdictions.  

[85] In Stephen Todd (ed) The Law of Torts in New Zealand (7th ed, Thomas 

Reuters, Wellington 2016) at 40-41 it was noted: 

However, the new wording was aimed specifically at reversing the decision 

in Davies, and makes it clear that a reparation order is prohibited only in 

respect of loss or damage for which compensation has or will be paid. So an 

order can be made in respect of that 20 per cent and, indeed, of any other 

shortfall suffered by the victim in obtaining full compensation for his or her 

loss. The Supreme Court made its decision in Davies based on the logic of 

the accident compensation scheme’s universal no-fault coverage, which logic 

is disregarded by the words of s 32(5).   

[86] In relation to the approach in the United Kingdom and tort law in discussion 

to the ability to claim damages for earnings it has been noted in Christian Witting 

Street on Torts (14th ed, Oxford University Press, Oxford, 2015) at 703-705: 

Role of speculation Damages have historically been granted on a once-and-

for-all basis, which inevitably – because of the role played by speculation – 

leads to imperfections in the compensatory awards made. Indeed, the process 

of assessing lump-sum damages often consists, in truth, of little more than 

judicial guesstimates: ‘How long will the complainant actually live?’, ‘Will 

she develop epilepsy in five years time?’ A claimant whose medical 

prognosis is judged overly pessimistically will gain a bonus, while the 

converse is also true. In short, individual justice gets sacrificed in the 

interests of finality and predictability. 

….. 

(A) PECUNIARY LOSSES 

(1) Loss of earnings 

….. 

Future earnings Loss of future earnings is also recoverable, though this is 

often a matter of some speculation since the court must estimate the 

claimant’s future employment prospects, his future incapacity, and the 
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number of working years of which he has been deprived. The traditional 

method to arrive at multiplicand (an estimate of the claimant’s net annual 

loss) and to multiply this by a multiplier (the number of working years lost 

by the claimant). Actuarial tables may be used in making these calculations.  

[87] In this respect there was a clearly a breach of a duty owed by the defendant, 

as evidenced by the defendant being charged and pleading guilty and there can be no 

issues with respect to causation and remoteness. The injuries are so catastrophic that 

they have rendered the victim incapable of making any decision that would have had 

an impact on his future earnings.  

[88] However, one cannot deny the fact that the victim has obtained a degree of 

‘benefit’ from the accident compensation scheme. Therefore the question turns to 

what value one can put on this benefit. The victim has avoided the time, cost and 

stress of litigation that would be necessary if we did not have the current system. The 

ACC scheme provides a degree of certainty to the victim. The victim has not had to 

initiate his own proceedings to benefit from the system. 

[89] Any value one places on this benefit is arbitrary, but at the same time  a 

significant value does need to be placed upon it to protect the integrity of the system 

and the societal benefits gained out of the no fault system.  

[90] In this respect I consider it appropriate to discount the figure, representing the 

20% not covered by ACC, by half.  To a certain extent, this also takes account of the 

fact that the victim will be entitled to a lump sum payment – another ‘benefit’ to be 

gained from the ACC scheme.  This will result in an award of reparation at a higher 

level than has previously been seen. However, the amendment to s 32 allows it and 

in my view justice requires it for [the victim] and his wife.   

Actuarial assumptions.  Risk-free investment rate, or a less conservative 

investment rate? 

[91] The “risk-free” discount rate is referred to in the actuarial reports tendered by 

both the prosecution and defence.  Risk-free discount rates are obtainable from the 

Treasury’s website “Discount Rates and CPI Assumptions of Accounting Valuation 

Purposes”.  The Court’s understanding is that a classical “risk-free” investment is 

Government Bonds.  So, in terms of possible investments, money invested in 
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government bonds will be safe than money invested in virtually anything else, but it 

will yield a low return.  The PWC actuary retained by Worksafe says that the risk-

free discount rate should be assumed for the purposes of calculating a lump sum for 

the victim.  As the rate of interest is low the lump sum to be invested needs to be 

higher to yield the required return. 

[92] Mr Davies, the actuary retained by the defence says that by adding 1% p.a. to 

the “risk-free” rate an investor can reasonably enhance returns by investing money, 

for example, on deposit in New Zealand trading banks that in most cases has an AA-

Credit rating and/or by investing in longer-term semi-government or utility bands of 

strong financial standing.  He concludes that that is what a reasonably conservative 

investor is likely to do.  In this scenario a smaller lump sum is required to be 

invested to yield the same return derived from a risk-free investment. 

[93] My view is that pragmatism and predictability require that the risk-free rate 

be used.  I understand that in relatively recent history there have been periods of time 

during which yields on Government Bonds have been higher than those available 

from deposits at creditworthy trading banks. 

Sentence 

[94] Taking into account of the matters set out in s 51A of the Health and Safety in 

Employment Act, including in particular: 

 the degree of harm, which was catastrophic; 

 the safety record of the defendants, which appears reasonable;  

 the early guilty plea; 

 the remorse shown, which throughout has been genuine; 

 the cooperation relating to investigation and prosecution, which, after 

the accident was finally reported by the victim’s wife, has been 

proper. 
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we first assess the amount of reparation. 

[95] It is common ground that pursuant to s 32(1)(b) an emotional harm payment 

of $110,000 is appropriate.  The Court so orders. 

[96] So far as s 32(1)(c) is concerned, that is, “loss or damage consequential on 

any emotional or harm . . .” as a starting point I choose the PWC calculation of the 

value of [the victim’s] earnings until age 65 using his actual rate of earnings as at 

10 March 2016 increased annually by the labour cost index with no allowance for 

promotional increase or change of hours. 

[97] Reparation is part of sentencing following conviction for offending.  With 

this in mind, there is no warrant in my view for a calculation of reparation to 

commence on a false assessment of what he was earning at the time of the offence, 

i.e., the time the injury occurred.  Likewise, it would frankly be an affront of justice 

if serious injury to the victim resulting in lowered life expectancy would lessen the 

amount of reparation payable. 

[98] I deduct the value of employer Kiwisaver contributions that the actuaries 

have shown as an item for possible inclusion.  Those self employed, for example, 

could not claim this benefit.  And, when introduced, as I understand it, there was a 

taxation trade off for employers. 

[99] I adopt the “risk free” discount rate for calculation purposes.  Ultimately, if a 

workable formula is to emerge to be applied by Worksafe to the calculation of 

reparation, the “risk free” discount rate has the virtue of relative simplicity without 

any need for a more subjective call on what percentage top up there should be to 

reflect what a conservative investor might or might not actually do with the lump 

sum. 

[100] Using such a formula the estimated value of [the victim’s] loss (being the 

20% not covered by ACC) is $452,600 after deducting the $6,800 already paid as an 

exercise in good faith by Wai Shing Limited and the further amount of $3,000 paid 
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by Wai Shing Limited towards the cost of travel for [the victim’s] parents.  This 

figure of $452,600 is then discounted by 50%. 

[101] Accordingly, the award of reparation provided for by s 32(1)(b) and (c) of the 

Sentencing Act will be $226,300. 

[102] As to the quantum of the fine: 

a) The failure to ensure there was a safe way of controlling the rate of 

descent of the bin filler and to secure it in the vertical position 

presented a significant risk and one quite easily identified given the 

routine use of the bin filler. 

b) There were means available to mitigate or eliminate the risk, a hand 

cranked winch with a lock, being an obvious one. 

c) It follows the hazard in this case was obvious.   

d) The cost to avoid this hazard was not significant. 

e) Although the company ‘reported’ the accident to the defunct address 

on its obsolete accident register, it did not telephone Worksafe NZ as 

it was required to do.  It made no mention of the accident to Worksafe 

inspectors who visited the company on another matter eight days later 

and it disturbed the accident scene and the harvester without approval. 

f) As a Director of Wai Shing Limited, Mr Wai Shing was a party to and 

participated in the failures of the company. 

[103] The defendant largely accepts these points.   

[104] The prosecution therefore submits that this case falls towards the lower end 

of the high culpability band in Hanham v Philp and that a starting point between 

$110,000 and $120,000 would be appropriate.   
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[105] Worksafe seeks an uplift of $20,000 in respect of the ss 25 and 26 charges to 

underline the importance of notifying the regulator and not interfering with the 

scene.  In this case the late notification was made by the victim’s wife.  The 

defendant company had completed a Notification Form the day after the accident and 

had posted it to the now defunct postal address on the reverse of the form.  So, the 

Notification Form went nowhere.  At the very least there was a blasé initial response 

from the defendants, including a failure to mention it to two Worksafe inspectors 

who happened to visit the company for other reasons eight days after the accident.  

The investigation did not commence until 26 December 2016.  Mr Beadle 

acknowledges a starting point of $110,000 by way of a fine.  He also acknowledges 

an uplift of $10,000 for failure/delay in notifying Worksafe.  

[106] Ms Moffitt submits that reparation should be apportioned 75% to Wai Shing 

and 25% to Franklin Wai Shing.  She opposes the defence submission that otherwise 

Franklin Wai Shing should be convicted and discharged, on the basis that in the cases 

where that has occurred the company has a sole director.  Mr Beadle is also 

concerned that a fine imposed on both defendants may result in double counting.  He 

otherwise acknowledges the defendants’ ability to pay. 

[107] There is little difference in quantum and I adopt Mr Beadle’s figures with a 

starting point for the fine including aggravating features of $120,000. 

[108] Mitigating factors reduce it by 25% or $30,000 and the early guilty plea 

reduces it a further 25% or $22,500 to $67,500. 

[109] As the reparation figure is significant, in terms of the third step in the 

sentencing approach mandated by Hanham & Philp the fine will be reduced to 

$50,000 to be apportioned $37,500 to the company and $12,500 to Mr Wai Shing. 

[110] The actuarial reports submitted by counsel are appended to this 

decision.[Editorial note: the reports have not been attached]  
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