
EDITORIAL NOTE: SOME NAMES AND/OR DETAILS IN THIS JUDGMENT 

HAVE BEEN ANONYMISED. 

 

R v WENDA JAYNE ROBINSON [2016] NZDC 15575 [18 August 2016] 

 

IN THE DISTRICT COURT 

AT AUCKLAND 

CRI-2015-090-003880 

[2016] NZDC 15575 

 

THE QUEEN 

 

 

v 

 

 

WENDA JAYNE ROBINSON 

 

 

Hearing: 

 

21 June 2016 

 

Appearances: 

 

E Woolley for the Crown 

M Ryan for the Defendant 

 

Judgment: 

 

18 August 2016 

 

 

PRE-TRIAL RULING OF JUDGE R G RONAYNE 

(Admissibility of Evidence) 

 

 

Introduction 

[1] The defendant faces a charge of offering to supply class A methamphetamine 

to persons unknown between 4 May 2015 and 4 June 2015, and supplying 

methamphetamine between those dates.  Those are representative charges.  She faces 

three charges alleging that on or about 15 July 2015 she possessed pipes for the 

consumption of methamphetamine, the class B drug “GBL” and cannabis. 

[2] Those charges are based in part on evidence obtained as a result of the 

execution of a production order and a search warrant.  The production order was 

issued on 5 June 2015 and related to the defendant’s cellphone.  The search warrant 

was issued on 13 July 2015 and resulted in the search of the defendant’s address in 

Massey.   



 

 

[3] The defendant objects to the legality of the production order and the search 

warrant.  As a result, the Crown applies for a ruling regarding the admissibility of the 

evidence found.   

Background 

[4] Because the defendant submits that the evidence in question here is “fruit 

from the poisoned vine”, it having been obtained as a result of an earlier unlawful 

and unreasonable search, it is necessary to traverse some background facts.   

[5] On 11 April 2015, the defendant was involved in a car crash in Henderson.  

That resulted in the need for her vehicle to be towed from the scene.  An attending 

police officer endeavoured to secure the defendant’s personal belongings and 

searched the defendant’s vehicle.  He saw inside the vehicle a clear bag containing 

cannabis.  He then invoked a warrantless search pursuant to the Search and 

Surveillance Act 2012 and more thoroughly searched the vehicle.  He found several 

snap lock bags containing methamphetamine (a total of approximately 11.4 grams) 

and other items typically associated with the supply of the drug, including digital 

electronic scales, unused snap lock bags, what appeared to be a “tick list” and $710 

in cash.  $2500 cash was found in the defendant’s pocket.   

[6] The defendant’s cellphone was seized and the police, thereafter, extracted 

information from it on 15 May 2015.  The information included text messages 

suggesting drug supply activity.   

[7] The defendant successfully challenged the legality of the warrantless roadside 

search of her vehicle.
1
  Thus, the charges that arose from the roadside search were 

dismissed pursuant to s 147 Criminal Procedure Act 2011.  

[8] Independently of the events described above, an informant contacted the 

police with information about the defendant’s drug dealing activities.  That 

information was included in the present applications for a production order and a 

search warrant, together with information about the events on 11 April 2015.   
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[9] Detailed information has been provided to this Court which had not been 

provided to Judge Field.  Additionally, the search warrant application contained 

details regarding information extracted from the defendant’s cellphone on 1 July 

2015 when she, driving a stolen car, presented herself at the Avondale Police Station 

in relation to a breach of bail.  

[10] Analysis of the information obtained through execution of the production 

order, revealed a pattern of drug dealing, including the supply of and offering to 

supply methamphetamine between 4 May and 4 June 2015.  The information 

suggested that the defendant sold methamphetamine on at least 45 occasions.   

[11] The execution of the search warrant on 15 July 2015 revealed glass pipes for 

smoking methamphetamine, a snap lock bag containing cannabis, various cut straws 

for use in consuming drugs, electronic scales, small zip lock bags typically used for 

selling methamphetamine and a bottle containing a small amount of the class B drug 

“GBL” and $3235 in cash.   

Issues 

[12] Relying on the ruling, dated 10 February 2016, of Judge C J Field, the 

defendant’s position is that neither the production order nor the search warrant 

should have been issued.  It is said that they were issued based on tainted 

information, because the applications referred to evidential material found during the 

roadside search which was subsequently ruled to be unlawful.  Moreover, the 

defendant challenges the reference to information taken from her cellphone on 1 July 

2015 saying the police acted in bad faith searching the phone.   

[13] The issue here is whether or not evidence derived from a series of searches, 

the first of which was unlawful and unreasonable, ought to result in exclusion of 

evidential material resulting from subsequent searches said to be tainted by the first.   

[14] Additionally, there is an evidential overlay here, of which Judge Field was 

unaware, requiring consideration of both the timing and contents of confidential 



 

 

informant information contained in the applications which information has been 

provided to this Court, but not to Mr Ryan. 

Submissions 

[15] The Crown submits that both the application for a production order and the 

application for a search warrant were not invalid and that if the Court finds otherwise 

the evidence derived should be admitted pursuant to the balancing test.   

[16] Crucially, it is submitted that the production order and search warrant 

applications were sufficiently independent of the evidence from the roadside search.  

Both applications set out in detail information provided by an informant.  The 

information provided by the informant was available to the police independently of 

any evidence from the roadside search.  Further, it is submitted that upon a review of 

the information provided by the informant, it is apparent that it is reliable.  That 

submission is supported by a confidential memorandum.   

[17] Furthermore, it is submitted that the provision, in the applications, of 

information obtained from the roadside search was proper, given that that roadside 

search had not been ruled inadmissible.  Furthermore, it is submitted that 

notwithstanding the ruling of Judge Field, the information provided regarding the 

roadside search appropriately forms part of the background narrative and that that is 

further supported by the confidential memorandum addressing the relationship 

between the informant information and the roadside search information.   

[18] Even putting aside, for the sake of argument, those parts of the applications 

referring to the roadside search information, both applications should still properly 

have been issued on the basis of the remaining strong evidential basis provided by 

the informant information.  Furthermore, there were other details of other 

investigations made by [the Constable] supporting the granting of the search warrant.   

[19] The Crown further submits that this matter can be approached on the basis of 

an analysis involving excising the information derived from the earlier unlawful 

search.  Here, such an exercise results in the remaining information justifying the 



 

 

grant of the applications.  The authority for this approach is to be found in 

Pollard v R.
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[20] Insofar as the extraction of cellphone information from the defendant’s 

cellphone on 1 July 2015 is concerned (when she presented herself to a police station 

in relation to a breach of bail), the Crown accepts this information should not have 

been extracted and should be ignored.  However, the Crown further submits that this 

action does not disclose bad faith on the part of the police.  She had presented herself 

to the police station in a stolen vehicle and [the Constable] inspected her cellphone 

to look for information linking her to the stolen vehicle.  He was mistaken in his 

belief that he could do that.  

[21] Finally, the Crown submits that the evidence obtained from the execution of 

the production order and search warrant is admissible on proper application of the 

balancing test.   

[22] The defendant submits that, but for the unlawful and unreasonable actions of 

the police during the roadside search, the defendant’s phone would not have been 

seized and subsequently searched.  All resulting information is thus tainted.   

[23] Understandably, Mr Ryan is unable to make submissions in relation to the 

informant information before the Court.   

[24] Mr Ryan urges application of the “but for test” adopted by Blanchard J in 

R v Shaheed.
3
 

[25] Although Mr Ryan accepts that there is authority for the Court to consider the 

application with any tainted information excluded, the defendant’s position is that 

the application for the production order is so tainted by reference to the illegally and 

unreasonably obtained information, the issuing officer would not have had 

reasonable grounds to suspect the commission of a relevant offence.   
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[26] As to the search warrant application, Mr Ryan submits that it repeated the 

same tainted and thus objectionable information contained in the application for a 

production order and that the same consequence should follow. 

[27] Additionally, Mr Ryan is critical of the application for the warrant not 

mentioning how police made inquiries with Spark New Zealand Limited in relation 

to the cellphone.  He submits that the inquiries with Spark New Zealand Limited 

were not carried out during any investigation phase.  This represents a fatal lack of 

candour. 

[28] Finally, Mr Ryan submits that, should the Court conclude that the evidence 

obtained in consequence of the issue of the production order and the search warrant 

was improperly obtained, then it is not saved by application of the balancing test.  

The only appropriate remedy is said to be exclusion of the evidence.   

The law 

[29] In R v Williams,
4
 the Court of Appeal considered the issue of “… the effect of 

a breach on downstream evidence …
5
” 

[30] The Court in Williams pointed out that it is clear that where evidence is 

obtained in the course of a single transaction which includes an unreasonable search, 

there will be a sufficient connection between the breach and the evidence for the 

evidence to be excluded.  More difficult issues were said to arise where there is a 

time gap between the breach and the obtaining of the evidence.  That situation arose 

in Shaheed
6
 and caused major division in the Court.  Four of five judgments 

delivered in Shaheed were individual judgments.   

[31] Elias CJ, Gault and Anderson JJ were agreed that evidence is not “sufficiently 

connected” to an earlier breach, so as to be tainted by it, where: 
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(a) There is some break in causation through time or intervening events; 

and 

(b) The cogency of the subsequent evidence is not dependent on the 

earlier breach; and 

(c) There is no bad faith on the part of the police. 

[32] On the other hand, Richardson P, Blanchard and Tipping JJ used an 

attenuated “but for” test to hold that subsequent evidence was obtained in breach of 

s 21 New Zealand Bill of Rights Act.  This test was summarised in Williams in this 

way: 

Under this test, subsequent evidence that would not have been obtained but 

for the breach must be considered to have a real and substantial connection 

to that breach.  It would, therefore, be unreasonably obtained on that basis.  

This test will not be met, however, where the obtaining of the evidence can 

be seen as being independent of the breach.  It also does not apply where the 

link between the breach and the evidence is so remote that it cannot sensibly 

be seen as causative of the obtaining of the evidence.
7
 

[33] In Williams, the first questioned search warrant was found to have been 

unlawfully obtained, but not in bad faith.  That resulted in the first search being 

presumptively unreasonable.  Subject to the then Shaheed balancing test (now s 30), 

the remedy was exclusion of the evidence.   

[34] A subsequent application for a second search warrant relating to another 

address made reference to informant evidence in respect of the first warrant and what 

had been found in the course of the execution of that first warrant.   

[35] Applying the principles relating to “downstream evidence”, the Court then 

examined what additional inquiries and information had become available 

independently of the first search.  Because no such information had become 

available, the evidence gained from the second search was considered tainted on an 

application of the “but for” test. 
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[36] Turning to the Shaheed analysis, the Court noted: 

[202] … a further factor is any attenuation of the links between that 

[downstream] evidence and the [first search] breach.  The first issue in this 

regard is whether the cogency of the subsequent evidence is dependent on 

the [first search] breach … As we understand it, that is not the case and the 

subsequent evidence can be given without any reference to the [first] search.  

Indeed, as we understand it, the subsequent evidence relates to subsequent 

actions of the respondents, rather than to added proof of the [first] offending.  

As the Crown pointed out, exclusion of the evidence from the subsequent 

search would effectively give the respondents immunity for their criminal 

conduct after the [first] search.   

[203] The next relevant issue is whether the evidence was brought into 

existence as a result of the breach or merely brought to light as a result of the 

breach … 

[204] The third factor is the separation in time and intervening events 

between the breach and the obtaining of the evidence …  

[206] On the other side of the ledger, these offences are serious. … While 

the exclusion of the evidence of [first address] recognises the failings of the 

police with regard to that search … the subsequent evidence gathered from 

later searches is removed from the breach both in terms of connection and 

vindication.  In our view, the original breach with regard to [first address] is 

sufficiently vindicated by the exclusion of the [first address] evidence.  Even 

giving the breaches of the Bill of Rights due weight, the exclusion of the 

subsequent evidence would not be proportionate to the breaches and our 

system of administration of justice would be brought into disrepute if it were 

excluded.   

Analysis 

[37] Here, as mentioned earlier, the Court has the benefit of access to the 

unredacted applications and details of information provided to the Court from an 

informant.   

[38] The informant is registered with the police.   

[39] Information from the informant accurately cross-references in respect of a 

number of important details to the evidence which Judge Field ruled inadmissible.  

Judge Field did not have the informant information. 



 

 

[40] The information received from the informant was received quite 

independently of any of the events Judge Field was required to consider and rule on.   

[41] It is clear that the reliability of the informant information needed to be 

assessed, both by the police and the issuing officer.  Part of that exercise involved 

consideration of the narrative of events regarding the defendant crashing her car and 

details of those events.  That exercise alone strongly supported the assertions of the 

informant as patently reliable.  That fact alone, justified inclusion of the narrative of 

events relating to the crash in the applications.  The wrongful search and finding of 

evidence has been adequately answered by exclusion. 

[42] However, additionally, the informant revealed information regarding 

evidence ruled inadmissible.  Further to that, the informant gave other information 

regarding the defendant’s drug dealing activities.   

[43] I am quite satisfied that the informant information alone, shorn of any 

reference to evidence ruled inadmissible by Judge Field, justified the issue of both 

the production order and the search warrant.  There is thus no causative effect arising 

from receipt of the informant information leading to the obtaining of the evidence 

here. 

[44] Because of the chronology of events relating to the informant, I am quite 

satisfied that there is nothing in the submission made by Mr Ryan critical of the 

inquiries made with Spark New Zealand Limited.  

[45] It is clear that neither application was tainted by reference to evidence 

obtained on 11 April 2015.  The informant information was received by the police 

entirely independently of those events.  This is a situation where the defendant 

should not somehow acquire immunity in relation to offending.   

[46] I am also quite satisfied that there was no bad faith on the part of the police 

on 1 July 2015.  There was some justification for the individual officer who extracted 

information from the defendant’s phone on 1 July 2015 to believe, albeit mistakenly, 

that he was justified in doing so.  The officer’s actions, while wrong, are best 



 

 

characterised as an honest mistake and fall well short of seizing the phone for no 

good reason.  To the extent that he was not acting lawfully, there has been sufficient 

vindication for the defendant by the exclusion of the evidence.   

[47] Both the production order and the search warrant were lawfully obtained.  

There is no need to consider any balancing test in the circumstances. 

[48] On the application of the Crown, I rule the evidence obtained, as a result of 

execution of the production order and the search warrant, admissible.   

 

 

 

 

R G Ronayne 

District Court Judge 


