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RULING 1 OF JUDGE A A ZOHRAB  

 

 

[1] The Crown have made application to cross-examine the principal 

complainant, [the witness], on the basis that he is a hostile witness.  The Crown 

relies upon paras (b) and (c) of the definition of hostile witness found in s 4 

Evidence Act 2006 ("EA"), and in particular they suggested that para (c) is 

appropriate in that he is deliberately withholding evidence for his own reasons.   

[2] The Crown submission is that there would be no prejudice to the defence 

because it is not a situation where he is simply refusing to engage, and if the 

application were granted, Mr Webber would anticipate that the defence counsel for 

each of the defendants would be able to cross-examine [the witness]. 



 

 

[3] As far as the defendants are concerned, Mr Bamford queries whether or not 

we have reached the point where the Court can be satisfied that the complainant is 

hostile in terms of the definition.   

[4] Mr Vesty, on behalf of Mr Peck, wonders whether or not we have reached 

that point, and urged me to consider perhaps considering earlier statements made by 

the complainant.  Those are the statements of 7 and 15 October 2014, and I have 

been given a copy of those two statements to consider.  Mr Sandston, on behalf of 

Mr Paterson, is neutral, as is Mr Zindel, on behalf of Mr Ropiha, although he did add 

that if there was a declaration of hostility he would want the opportunity to be able to 

cross-examine as to the inconsistencies between the three statements made by the 

complainant.  Mr Webber indicated, on behalf of the Crown, that he accepted that 

those statements would, if the application was granted, be able to be examined in 

detail.  

[5] In terms of the declaration of hostility, s 94 EA provides: 

That in any proceeding, the party who calls a witness may, if the Judge 

determines that the witness is hostile and gives permission, cross-examine 

the witness to the extent authorised by the Judge.  

[6] A hostile witness goes beyond the merely forgetful or helpful witness, and the 

definition of hostile witness is found in s 4 EA which states as follows: 

Hostile, in relation to a witness, means that the witness - 

(a) Exhibits, or appears to exhibit, a lack of veracity when giving 

evidence unfavourable to the party who called the witness on a 

matter about which the witness may reasonably be supposed to have 

knowledge; or 

(b) gives evidence that is inconsistent with a statement made by that 

witness in a manner that exhibits, or appears to exhibit, an intention 

to be unhelpful to the party who called the witness; or 

(c) refuses to answer questions or deliberately withholds evidence  

[7] Under para (a) of the definition, for a witness to be declared hostile the 

witness must display actual or apparent lack of veracity on a matter the witness may 

reasonably be assumed to have knowledge.  For para (b) of the definition, that 

requires a witness to give evidence inconsistent with a previous statement made.  



 

 

The definition goes further, and also requires that the witness gives evidence in a 

manner that exhibits or appears to exhibit an intention to be unhelpful to the party 

who called the witness.  In Penney v Police HC Auckland CRI-2008-404-301, 

4 December 2008 para [32] Priestley J observed: 

 
In my judgment, although “manner” clearly covers such matters as the witness’s 

demeanour, the word has a wider ambit. The nature of the inconsistencies is relevant 

to an assessment of manner. Relevant too would be the frequency of inconsistencies 

and their centrality to a party’s case. 

[8] It seems well-established that when considering an application to declare a 

witness hostile, the Court will take into account the particular features of the case 

before it.  An example of that is to be found in the decision of R v Weenink (No1) 

[2012] NZHC 2696.   

[9] The factors that I take into account in this case are that, firstly, there was a 

requirement of a warrant to arrest for the witness because he did not answer his 

witness summons, and then very early in his evidence-in-chief he observed that, 

“I’m not really going to comment on what went on.”  He then, shortly after that, 

stated, “I really wanted to withdraw my statement.”   

[10] After answering a number of questions, and he confirmed that he moved out 

two days after 6 October, and when asked whether or not his moving out of the 

property had anything to do with what happened on 6 October, he said that he did not 

want to comment.   

[11] He was able to give quite a bit of detail about friends who had visited, names 

and the like, on this particular day, but when asked about people who were not his 

friends, he said that he had no comment on that.  When he was asked whether or not 

he knew guys called D, Sonny or Fish, in response to each of those questions he 

responded, “No comment.”  He responded to a number of questions, “No comment.”  

When asked or advised by the prosecutor, Mr Webber, that he needed to answer the 

question rather than offering no comment he then said that, “I can't remember then".   

[12] He was shown his statement, this is the statement that was made on 

18 November, signed on 19 November, this is 2014.  When asked whether or not the 



 

 

initials were his, he said, “Possibly mine.”  When asked whether or not the signature 

was his he said, “It looks similar to mine.”  He then sought refuge in the fact that he 

had been drinking at the time.  When asked whether or not it would assist him if he 

had a read of his statement, and he looked and was directed towards the first 

paragraphs.  After looking at it he then said, “I can't remember any of this 'cos I was 

drinking,” and then went on to say, “I can't remember anything.”   

[13] I have compared what he said in the witness box with the contents of the 

7 October 2014, the 15 October 2014 statement, and also the statement that he was 

shown in the witness box, that is the 18 November 2014 signed on the 19 November 

2014 and, of course, there is quite a bit of detail about the guys called D, Sonny and 

Fish.  He responded that he had no comment about those matters.  There is also quite 

a bit of detail about what happened.   

[14] Obviously there are inconsistencies as between the statements to some 

degree, but there is a significant amount of detail contained in those and obviously 

these can be questions directed, if need be, towards the persons who attended upon 

the witness for the purposes of taking of the statement, but they do not give the 

appearance of someone who is so grossly intoxicated that their memory would be 

affected to such a degree that they cannot remember what had happened.  Also these 

are statements that obviously post-date events to a reasonable degree and, given the 

detail in the various statements, it does not sit easily with the witness’ suggestion that 

he could not remember, and that he was drinking around that time.   

[15] So what is clear to me is that his memory is selective in that he is able to, 

though obviously his memory has been refreshed by looking at the photographs, he 

was able to respond to the questions about the property, what was in the property 

where, and a discussion about the cameras and the like, there did not appear to be 

any impairment to his memory.  There was no impairment to his memory about 

friends who were visiting at that particular time and the names of the particular 

friends.  He was reluctant, right from the get go, to engage in the process.   

[16] So I am content to conclude that the witness is hostile.  In fact, my conclusion 

is that he qualifies on all three grounds in s 4 EA, given the various reasons, his 



 

 

reluctance, his inability to recall, his not wanting to comment.  In my view, that 

demonstrates a lack of veracity when giving evidence.  Also the other statements are 

rich in detail as to what happened, and sit in stark contrast to the statements of the 

witness in the witness box, and it is all part really of the same thing, in that the 

conclusion that I am inevitably drawn to is that he is refusing to answer questions 

which he is able to do so, and he is deliberately withholding evidence that he could 

give about what had happened.   

[17] So against that background I am content to rule that he is hostile, and that the 

Crown can cross-examine him.   

 

 

 

 

 

A A Zohrab  

District Court Judge 


