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Introduction 

[1] Errol Cunningham pleaded guilty to nine charges of obtaining a benefit, 

namely cash, by knowingly selling rock lobster otherwise in accordance with the 

Fisheries Act.  Those pleas were entered before me on 17 February 2017.  I 

convicted the defendant on each charge and remanded him at large for sentencing on 

3 May with a presentence report to be prepared to consider community and home 

detention. 

[2] On 3 May 2017 Judge Tuohy sentenced Mr Cunningham to four months 

home detention.  Judge Tuohy noted that Mr Cunningham had been involved in 



 

 

unlawful dealing in rock lobster (to which I will refer by its colloquial term crayfish) 

caught in the Hawkes Bay/ East Coast area from a vessel, the “Nimrod 1”, between 8 

November 2014 and 8 August 2015.  A number of other defendants had been charged 

but aside from Mr Cunningham they all had pleaded not guilty and their trial had yet 

to be held.   

[3] Mr Cunningham was the least involved having been described as a relief 

crew member on the “Nimrod 1”.  He had acted, as Judge Tuohy put it, as an unpaid 

agent or go-between in selling crayfish unlawfully.  He had on nine occasions sold 

crayfish to an undercover officer and had been involved in another five sales by text 

messaging, on behalf of the skipper Mr Harrison, who had supplied the crayfish to 

him.  Although Mr Cunningham apparently obtained no direct financial benefit in 

terms of sharing in the proceeds of the sales of the crayfish he did receive a benefit 

in receiving crayfish for himself and he was sometimes paid for trips undertaken on 

the “Nimrod 1”.  The sales in which Mr Cunningham was involved covered 

106 crayfish with a total weight of 67 kilograms, those crayfish having a wholesale 

value of between $4,733 and $6,085 had they been sold legally at wholesale. On the 

sales that Mr Cunningham had been involved in a total of $1,555 was generated. 

[4] At the end of the sentencing notes Judge Tuohy recorded: 

“[33] I have also been asked to make a determination that certain property 

listed in the submissions is forfeit.  The power I am being asked to exercise 

is one under s 255E(3) Fisheries Act.  The items which the court has asked to 

forfeit are the fishing vessel “Nimrod 1” and an SUV motor vehicle, neither 

of which, as I understand, Mr Cunningham has any interested in.  The 

persons who own those chattels and who are interested are the persons who 

have pleaded not guilty and who have not been tried.  The provisions says 

“At the time of conviction of any offence the court must determine what, if 

any, of the following is forfeit,” and there is then a list of property under 

ss 255A  to 225D.  225D is the relevant section in this case. 

[34] I am uncomfortable with declaring that I know doubt very valuable 

fishing vessel not owned by Mr Cunningham is forfeit on his sentencing for 

minor involvement which is only tenuously connected to either the vessel or 

SUV in question.  I note that this section states that the requirement on the 

court to determine what is forfeit under s 225D is to be carried out at the 

time of conviction.  This is not the time of conviction; the time of conviction 

was 3 February 2017 and the conviction was entered into before another 

Judge.  The prosecution ought to have asked that Judge to determine what is 

forfeit at that time. 



 

 

[35] So, I am declining to make that determination.  I am not making a 

determination not to forfeit; by no means.  I am deciding not to make a 

decision.” 

[5] As a result the Ministry for Primary Industries has requested that I as the 

Judge who entered the convictions now consider the question of forfeiture.  There 

are two issues which arise: 

(i) Do I have jurisdiction to consider this matter now i.e. other than at the 

time of conviction? 

(ii) If I do have jurisdiction, should I determine that the vessel “Nimrod 

1” and the 1988 Ford Courier utility vehicle registration number 

[number plate deleted] are properly determined as forfeit?  That 

requires consideration of whether or not they were “used in the 

commission of the offence(s)”. 

Jurisdiction 

[6] The nine charges of which Mr Cunningham was convicted were all offences 

against s 233(1) of the Act making him liable to the penalties set out in s 252(1) i.e. 

five years imprisonment or a $250 fine. 

[7] The relevant forfeiture provision, as Judge Tuohy noted, is s 255D which 

provides as follows: 

“255D Forfeiture for section 252(1) or (4) offence 

(1)  Subsection (2) applies on conviction for an offence referred to in 

section 252(1) or (4). 

(2)  The following are forfeit to the Crown unless the court for special 

reasons relating to the offence orders otherwise: 

(a)  any fish and any proceeds from the sale of such fish; and 

(b) any illegal fishing gear in respect of which the offence was 

committed (whether or not seized under section 207); and 

(c)  any property used in the commission of the offence; and 

(d)  any quota; and 
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(e)  any associated quota, unless the court is satisfied that section 

255E(3B) applies to preclude forfeiture.” (emphasis added) 

[8] Self-evidently, in the absence of special reasons relating to the offence, 

resulting in a court order otherwise,  the named property is automatically forfeit to 

the Crown “on conviction” for the type of offence which Mr Cunningham was 

convicted.   

[9] The key counterpart provision to s 255D, for present purposes, is s 255E(3) 

which provides: 

“255E General provisions relating to forfeiture 

(1)  If any property, fish, aquatic life, seaweed, or quota is forfeited to 

the Crown under this Act, such property, fish, aquatic life, seaweed, 

or quota, despite section 168, vests in the Crown absolutely and free 

of all encumbrances. 

(1A)  Despite subsection (1), if settlement quota is forfeit to the Crown 

under this Act, the quota continues to be subject to a settlement 

quota interest. 

(2)  For the avoidance of doubt, any vessel used by the offender to take 

or transport fish, aquatic life, or seaweed must be treated as property 

used in the commission of the offence if the fish, aquatic life, or 

seaweed is the subject of an offence against— 

(a)  section 230 or section 231; or 

(b)  regulations made under section 297 or section 298 or section 

299, which regulations relate to— 

(i)  making any false or misleading statements in any 

return; or 

(ii)  omitting any information in any return; or 

(iii)  completing, keeping, or providing any return. 

(3)  At the time of conviction of any offence against this Act, the court 

must determine what, if any, of the following is forfeit under any of 

sections 255A to 255D: 

(a)  fish and any proceeds from the sale of such fish: 

(b)  illegal fishing gear: 

(c)  property used in the commission of the offence: 

(d)  quota: 
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(e)  associated quota, unless the court is satisfied that subsection 

(3B) applies to preclude forfeiture. 

(3A)  Where the court is considering the forfeiture of any quota alleged to 

be associated quota, the court must give any person who owns that 

quota a reasonable opportunity to make submissions and be heard on 

the questions of whether— 

(a)  the quota is associated quota; and 

(b)  if so, whether or not the court should find in favour of the 

owner under subsection (3B). 

(3B)  Where the court is satisfied that associated quota exists, forfeiture 

must be considered in accordance with sections 255C(3) and 

255D(2) unless the court is satisfied that the associated quota is 

associated quota, rather than quota owned by the offender, for 

reasons principally other than avoiding the consequences of the 

application of this Act in respect of that forfeiture. 

(4)  No person may be discharged without conviction in respect of an 

offence referred to in any of sections 255A to 255D unless the court 

for special reasons relating to the offence considers that the property, 

illegal fishing gear, fish, any proceeds from the sale of such fish, and 

quota should not be forfeit. 

(5)  Nothing in any of sections 255A to 255D applies to any offence 

against a provision in Part 15A.” (emphasis added) 

[10] There was (and is) no suggestion by Mr Cunningham that there were special 

reasons for forfeiture not to be ordered.  Indeed the questions of special reasons and 

forfeiture determination generally was not raised by anyone at the time when the 

pleas and convictions were entered.  I understand (now) that the prosecutor was not 

expecting convictions to be entered but as is obvious from the entry of convictions 

this was not raised with me at the time and the normal practice of entering 

convictions on the entry of guilty pleas was followed.  Had I been asked, I would 

have agreed to a request to defer the entry of convictions.  Section 26 (1) of the 

Sentencing Act 2002 does not require the entry of a conviction in order for a pre-

sentence report to be directed. With the benefit of hindsight the entry of convictions 

should have been deferred until sentencing on 3 May when Judge Tuohy could have 

dealt with the forfeiture determination as well as the imposition of sentence. 
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[11] Self-evidently s 255E makes it mandatory for the court at the time of entering 

convictions to determine which of any of the listed property is forfeit under [here, 

s 255D].   

[12] In other words, although there is automatic forfeiture under s 255D, without 

the court doing anything, that is in practical terms meaningless unless the court also 

determines what has been automatically forfeited.  In this case that requires 

determination of whether the allegedly forfeited property was used in the 

commission of the offences in question.   

[13] Both counsel have made helpful submissions although in the case of 

Ms Draper they are on the basis that Mr Cunningham, who has no interest in the 

property sought to be forfeited, is not for himself concerned about the making the 

forfeiture orders and does not formally oppose them.   

[14] For the Ministry Ms Goodhew relies on the court’s power under s 180 of the 

Criminal Procedure Act 2011 which provides: 

“180 Court may correct erroneous sentence 

(1)  If any sentence is one that could not by law be imposed, or if the 

court does not impose a sentence that is required by law to be 

imposed, the court may impose a new sentence— 

(a) on the application of either of the parties or, as provided in 

section 181, the chief executive of the Department of 

Corrections; or 

(b)  on its own motion. 

(2)  The decision of the court may be made,— 

(a)  if sentence was imposed in the High Court, by the High 

Court Judge who imposed the sentence or, if that Judge is 

not available, by any High Court Judge; or 

(b)  if sentence was imposed in the District Court,— 

(i)  by the District Court Judge who imposed the 

sentence; or 

(ii)  by any District Court Judge if the Judge who 

imposed the sentence is not available or the sentence 

was imposed by 1 or more Community Magistrates 

or Justices. 
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(3)  The court may, by order, remove the matter into the first appeal court 

described in section 297, and that court may deal with it as if it were 

an appeal on a question of law under section 296. 

(4)  In this section, the term sentence includes— 

(a)  an order, and references to the imposition of a sentence 

include references to the making of an order: 

(b)  a record of first warning (within the meaning of section 86A 

of the Sentencing Act 2002) and a record of final warning 

(within the meaning of that section), and references to the 

imposition of a sentence include references to the giving and 

recording of a warning of either kind.” 

[15]  She submits that because of the broad definition of “sentence” under 

s 180(4) what effectively happened on 17 February was that I failed, albeit through 

no fault of mine, to “impose a sentence that is required by law to be imposed”.  That 

is because of the mandatory requirement of s 255E(3) for the court at the time of 

conviction to make an order determining what, if any, of the property listed has been 

automatically forfeited. 

[16] The express example is provided in s 180(4)(b) of the wrongful giving, or 

failure to give, a first three strikes warning.  If a judge, who was in the circumstances 

required to do that on the entry of conviction fails to do so, then clearly it can be 

imposed later as part of “a new sentence”.   

[17] I accept that an “order” is something different from the normal purview of the 

term “sentence”.  That is why s 180(4) and its expanded definition is necessary.  The 

Sentencing Act generally clearly distinguishes between sentences and orders.  For 

example Part 2 of the Act is headed “sentences, orders, and related matters”.  The 

court in discharging an offender under s 106 of the Sentencing Act is nevertheless  

empowered to make other orders such as payment of costs or restitution, reparation 

or “any order that the court is required to make on conviction”, such as for example 

disqualification which in the absence of special reasons must be imposed for 

example on a drink driving conviction. 

[18] Effectively then I read s 180 as empowering the court to correct an erroneous 

sentence in the conventional sense but also to make a “non-sentence order” that 

should have been made, or to cancel such an order that ought not to been made.   
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[19] The effect of s 180 is that in this case there have been two sentencing judges 

rather than one as would normally be the case.  As Ms Goodhew pointed out, this 

case might have been dealt with as to all of its issues by me on 17 February, if for 

example it been agreed that community work was the appropriate sentence.  The 

issue of forfeiture was clearly raised in the summary of facts and indeed 

Ms Goodhew told me that an oral application for adjournment of sentencing before 

Judge Tuohy was made but declined, when it became clear that His Honour was not 

prepared to deal with the forfeiture aspect.  

[20] Ms Draper referred to me to the judgment of Justice Lang in the High Court 

in Invercargill at Patelesio v Police
1
.  However I consider that that case is 

distinguishable.  There Ms Patelesio had pleaded guilty to driving with excess blood 

alcohol and dangerous driving.  She was sentenced to community work and 

supervision and disqualified.  However the Judge considered a reparation report was 

incomplete and so adjourned the issue of reparation until a later date, when he  

ordered the payment of $4,150 in reparation.  Ms Patelesio successfully appealed, 

contending that the Judge had no jurisdiction to make the reparation order because 

she had already been sentenced in respect of all matters. 

[21] The case turned on the correct interpretation of s 25 of the Sentencing Act 

relating to adjournment of sentencing.  The court held it was not open to a judge to 

defer one part of the sentencing but not others.   

[22] This case is different in that it does not involve splitting of the imposition of 

(conventional) sentences.  Rather the Ministry contends that the failure to make an 

order on conviction on 17 February is the failure to make an order that had to be 

made, rather than the (discretionary) imposition of a sentence.  The question is 

therefore to be determined under s 180 rather than under s 25 of the Sentencing Act.   

[23] I accept Ms Goodhew’s submission that pursuant to s 180 I am able to 

impose a new “sentence” i.e. a forfeiture determination order because erroneously 

that was not done when it was required by law to be done, at the time of conviction. 
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[24] Aside from s 180, I consider in the alternative it would have been within the 

power of the court, despite having no inherent jurisdiction, to control its procedure in 

a manner that allowed belated determination of forfeiture.  In a fisheries case, albeit 

with different issues relating to whether third party should have been heard in 

relation to an application for special reasons, Justice Dobson said in Sajo Oyang 

Corporation v The Ministry for Primary Industries
2
: 

“The Court’s power to control its own procedure must extend to managing 

variations to the sequence contemplated in the Act. As in all aspects of 

procedure, variations are permissible and will occur to meet the interests of 

justice and the prompt and efficient determination of proceedings.”  

[25] Here I see no prejudice to either the defendant or those who may be 

interested in applying for relief against forfeiture of the “Nimrod 1” or the utility 

vehicle that the determination is made in this judgment, some four months after it 

ought to have been made.  Whenever the order is made, given that the estimated 

value of the items is more than $200, the Chief Executive of the Ministry must then 

publicly notify the details of the forfeit property and the right of any person to apply 

to the court for relief from the effects of forfeiture.  The procedure is set out in s 256. 

[26] I have considered a further alternative, namely an application for a “retrial” 

under s 177 of the Criminal Procedure Act 2011 but this does not appear to be 

available here because this was a category 3 offence carrying a term of imprisonment 

exceeding three years.   

[27] I conclude that I do have jurisdiction to revisit the failure to make an order on 

conviction on 17 February 2017.  The next question is whether I should exercise it.   

Were the vessel and utility used in the commission of the offences? 

[28] For convenience I will refer to the vessel as “the Nimrod” and the utility 

vehicle as the “ute”. 

[29] Ms Draper had no issue with the Ministry’s submission that these items were 

used in the commission of the offences and confirmed that there are no special 
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reasons advanced by the defendant why forfeiture of those two items should not 

occur. As noted above, in the absence of such reasons it occurs automatically, by 

operation of law, in respect of items used in the commission of the offence. 

[30] As Ms Goodhew submits, the first step in determining whether the property 

was used in the commission of the offences involves a consideration of the offences 

themselves.  Each of these offences was obtaining a benefit through knowingly 

selling or otherwise dealing with crayfish otherwise than in accordance with the Act.  

The benefit Mr Cunningham received was payment for working on the vessel along 

with receiving crayfish for his own use.  The selling or dealing with the crayfish was 

constituted by the sales to the undercover officer and/or others and the “otherwise 

than in accordance with the Act” relates to the relevant catches either not being 

reported as s 111 recreational catch at all or under reporting.   

[31] As to the Nimrod, the Ministry submits that the vessel was used in the 

commission of each the offences.  On each of the nine occasions relating to 

Mr Cunningham’s charges the crayfish was caught using the Nimrod.  It is submitted 

that the connection between the offences and the vessel is sufficiently proximate 

because in part the benefit obtained by Mr Cunningham was payment for working on 

the Nimrod, the vessel was the means to obtain the crayfish and the vessel is 

inextricably linked to the acting in contravention of the Act.  The s 111 recreational 

permit attached to the skipper Mr Harrison and to another crew member on that 

vessel. 

[32] As to the ute, this was used in respect of what were described in the summary 

of facts as events 28, 30, 43, 47, 48, 63 and 67 which relate to Mr Cunningham.  The 

ute belongs to Mr Harrison the skipper and was used to transport the crayfish to 

Mr Cunningham.  The Ministry submits that, like the Nimrod, the ute is inextricably 

linked to the acts constituting the offence.  Given that it was used to transport 

crayfish for sales it was almost certainly used to sell the crayfish as seen most clearly 

in relation to event 67 on 6 May 2015.  Its use in even one of the offences would 

suffice. 



 

 

[33] Ms Goodhew helpfully referred me to the judgments of Neazor J in Director-

General of Agriculture and Fisheries v William Rose Trawling Limited
3
and of Judge 

Moran in Ministry of Fisheries v Harvey
4
 . I do not consider it necessary to discuss 

the principles emerging from those authorities as summarised in paragraphs 9 to 14 

of the Ministry’s submissions dated 8 June.  That is because I readily uphold those 

submissions. 

[34] Section 255 of the Act provides a definition of “property used in the 

commission of the offence” as follows: 

“(a)  means any vessel, vehicle or other conveyance, fishing gear, 

implement, appliance, material, container, goods, equipment, or 

thing used in respect of the commission of the offence (whether or 

not seized under section 207); but 

(b)  does not include any quota, associated quota, or annual catch 

entitlement.” 

[35] In this case there is unquestionably sufficient proximity of both the Nimrod 

and the ute to the offending in the way it was carried out.  

[36]  I therefore determine under s 255E(3), by way of making a “new sentence” 

in terms of s 180(1) of the Criminal Procedure Act 2011, that pursuant to s 255D the 

Nimrod and the ute are forfeit to the Crown consequent on Mr Cunningham’s 

convictions. 

[37] For the avoidance of doubt, I make that order as at the date of this judgment, 

so as to allow the Ministry to meet its obligations under s256. 

 

 

 

S M Harrop 

District Court Judge 
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