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Introduction 

[1] [Mollie] is aged 11 and has been in her parents’ shared care in [Auckland] 

since her parents separated in November 2008.  Her mother is moving to [Waikato 

location 1] later this month where she has her newly built home ready to occupy. The 

mother says she will be moving irrespective of the outcome of these proceedings.   

[2] The Court is required to decide whether [Mollie] is to remain primarily living 

with her father in [Auckland] or to move with her younger [half-sibling] aged three 

years, nine months, and her mother to [Waikato location 1], some 145 kilometres 

south-east of Auckland.  Both parents’ proposals offer similar contact arrangements 

with alternate weekend contact and half of school holidays. 

Background 

[3] The parents had an on/off relationship from 2002 until November 2008 

separating for the final time when [Mollie] was aged 3 years 2 months. Both parents 

are now aged in their late thirties. 

[4] Ms [Lyon] sees herself as having been [Mollie]’s primary parent during 

[Mollie]’s first three years although the parents lived together for close to 20 months 

of [Mollie]’s first 38 months.  She has wanted to live outside Auckland since at least 

2009.  She initially proposed to relocate to [Waikato location 2] where she wished to 

live with her then partner, but this was denied after a defended hearing with 

judgment being delivered on 23 April 2010.  [Mollie]’s care with her father at that 

time was increased to three nights in week one and two nights in week two, plus half 

holiday care. 

[5] Following a s 133 report being obtained in September 2010, final parenting 

orders were made by consent on 28 March 2011 broadly continuing the 9:5 shared 

care of the April 2010 interim parenting order. 

[6] Further proceedings were commenced by the father in 2013 and final 

parenting orders made by consent on 31 July 2013 whereby shared care was settled 



 

 

on a 2:2:4:6 basis (with [Mollie] having eight days with her mother and six days with 

her father each fortnight).   

[7] The current proceedings were filed by Ms [Lyon] in September 2015.  

Initially, she proposed relocating to [Waikato location 3], but the availability of low 

cost, new housing in [Waikato location 1] led to her amending her proposed 

relocation to [Waikato location 1].   

The mother’s case 

[8] Ms [Lyon] wants to escape the chronic financial stresses of high housing 

costs in [Auckland].  She claims that 75% of her net disposable income is spent on 

her current rent of $420 per week and claims that her choice of rental properties is 

limited to those at the bottom end of the market, often with no heating and 

insulation.  While she purchased a home in [Auckland] in 2013, she says that she 

was unable to meet the outgoings without slowly sliding into increasing debt and so 

sold the property in 2015 for $520,000 and paid off the additional $20,000 or so of 

debt she had accrued in addition to the remaining mortgage loan of approximately 

$315,000.  She realised a capital gain of approximately $180,000 over the 2013-2015 

period. She has since been renting a two bedroom property at $420 per week. 

[9] She says she now will be paying mortgage outgoings of $280 per week and 

compares this to the mortgage outgoings she was paying with her previous home in 

[Auckland] of $441.50 per week.  She also points to the high quality four-bedroom 

home in which she will be living in [Waikato location 1].   

[10] She expects to complete her current [qualification type deleted] in [area of 

study deleted] by mid-2017 and is confident of promptly obtaining work in the 

Waikato area thereafter.   

[11] She considers [Mollie]’s relationship with her father and paternal family can 

now be psychologically sustained given her age of 11 years notwithstanding the less 

frequent contact.  The travelling distance of 145 kilometres (two hours drive) is 

argued to be a manageable distance. 



 

 

[12] Ms [Lyon] continues to be concerned by [Mollie]’s periodic clingy 

behaviours which she links to shared care and believes [Mollie] will be more settled 

in her mother’s primary care with fortnightly visiting with her father. 

[13] Ms [Lyon] says that [Mollie] wishes to live with her mother and [half-

sibling], and that this desire reflects [Mollie]’s care-giving history and [Mollie]’s 

perception of being part of “the [Lyon]” family (although her family name is actually 

[Wilson]).   

[14] Ms [Lyon] says she has always been the more “active” parent in supporting 

[Mollie]’s emotional and recreational needs and, given [Mollie] will have to be in 

one parent’s day-to-day care, is best placed with her mother.   

[15] Ms [Lyon] argues that she will have greater family support living in [Waikato 

location 1] than she currently has in [Auckland] because: 

(a) Her mother lives in [Waikato location 4], currently some 213 

kilometres away from [Auckland] and only 89 kilometres away from 

[Waikato location 1]; and 

(b) Her sister, [Lauren], lives in [Waikato location 5], only 55 kilometres 

away from [Waikato location 1]; and 

(c) A close family friend lives only 15 minutes away in [Waikato location 

6]. 

[16] Counsel for Ms [Lyon] also relies on Joan B Kelly’s writings on relocation 

and on Kenneth Waldron’s article “A Review of Social Science Research on Post 

Divorce Relocation”
1
 

The case for the father 
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[17] The father prefers that [Mollie] remain in her parents’ shared care on a 7:7 

week about basis.  However, given that [Mollie]’s mother is clear that she will be 

relocating to [Waikato location 1] later this month, he prefers he be granted day-to-

day care and [Mollie] visit her mother alternate weekends and have the greater part 

of each school term holiday (i.e. one and a half weeks) with her mother. 

[18] The father’s case relies in particular on the expert child psychological opinion 

evidence of Ms Mafi noting: 

(i) [Mollie] has stable and secure relationships with her father and her 

paternal grandparents resulting in [Mollie] demonstrating settled and 

comfortable behaviours in his home and in her paternal grandparents’ 

home nearby in the same street. 

(ii) [Mollie]’s history of unsettled behaviours with her mother linked with 

[Mollie] having an insecure attachment with her mother. 

(iii) The mother’s pattern of blaming the father and the shared care 

arrangements for [Mollie]’s unsettledness with her mother rather than 

accepting that change needs to come from changes in the mother’s 

parenting relationship with [Mollie]. 

(iv) Ms Mafi’s opinion that [Mollie]’s difficulties in her relationship with 

her mother will not be solved alone by the mother’s proposed 

relocation to [Waikato location 1] and Ms Mafi’s opinion that 

[Mollie]’s relationship difficulties with her mother will continue (and 

might escalate).   

(v) The major reduction in [Mollie]’s contact with her father and paternal 

grandparents (and first cousins) will be a significant loss to [Mollie]’s 

continuity of care arrangements and one that [Mollie] has not 

realistically assessed when giving her generally positive view to the 

possible move with her mother. 



 

 

(vi) Ms Mafi’s opinion that: 

It is difficult to see any benefit for [Mollie] in her mother’s 

proposed move away.  She has a close relationship with both 

of her parents and a solid relationship with her paternal 

grandparents who provide good support for her father.  She 

has cousins on her maternal side who live in the Auckland 

area and who she often sees at weekends. The move away will 

mean significant loss for [Mollie] whether she moves with her 

mother or stays with her father.   

(vii) Ms Mafi’s opinion that [Mollie]’s welfare would benefit from fewer 

transitions in care between her parents (to 7:7 or 8:6) rather than “the 

drastic change that her mother’s proposed move will precipitate”.   

(viii) The stability of his living and working circumstances.  He occupies a 

property owned by his parents’ family trust at no cost.  He has a 

[business details deleted] business which he owns with a business 

partner.  His parents live very close nearby and have a history of 

almost daily contact with [Mollie] when [Mollie] is in her father’s 

care.  He says he has flexible work hours, works usual hours of 9 am 

to 5 pm, and can support [Mollie] doing her extracurricular activities 

after school.   

The law 

[19] The relevant legal principles are those provided for in ss 4, 5 and 6 Care of 

Children Act 2004.  The leading case is Kacem v Bashir.
2
  The approach to be taken 

by the court is set out in paras [18]-[24] of that judgment.  As Justice Tipping, who 

delivered the majority judgment, said at para [23]: 

At the highest level of generality the competition in a relocation case is likely 

to be between declining the application for relocation because the children’s 

interests are best served by promoting stability, continuity and the 

preservation of certain relationships, as against allowing it on the grounds 

that the interests of the children are thereby better served … 

[20] At para [24] Justice Tipping continued: 
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Everything will depend on an individualised assessment of how the 

competing contentions should be resolved in the particular circumstances 

affecting a particular child. 

 

Findings 

[21] I commence with some broad observations.  The court has the advantage of 

expert psychological evidence from Ms Mafi in two reports, the first prepared in 

September 2010, the second prepared in September 2016.   

[22] The parents never established a settled couple relationship parenting [Mollie].  

After three years together between 2002 and 2005, they separated some four months 

prior to [Mollie]’s birth.  They reconciled when [Mollie] was about 12 months old, 

separated a year later, then reconciled again for some eight to nine months between 

March and November 2008.  They have since lived apart.  While there is agreement 

that there was significant conflict between the parents, the details during the period 

of their relationship are not known.   

[23] The father has since consistently asserted his commitment to shared parenting 

and, by July 2009, he was having [Mollie] in his care five nights every fortnight 

(three nights in the first week and two nights in the second week).  This was 

extended to 2:2:4:6 care in 2013.   

[24] The parents have not been able to develop a mutually supportive, 

co-operative shared parenting approach.  Their parenting relationship remains one of 

“parallel parenting” with only modest communication and limited flexibility possible 

in their care arrangement.  This has impacted on [Mollie] emotionally and in her 

family relationships, but she has demonstrated generally good social and academic 

progress in her school setting.   

[25] The mother’s relocation to [Waikato location 1] within the next week or two 

is, inevitably, going to precipitate a major change in [Mollie]’s family relationships 

and is going to result in her experiencing significant loss; either of her day-to-day 

relationships with her mother and younger [half-sibling] or her relationships with her 



 

 

father and her paternal grandparents along with her experiencing a complete change 

in her school and community life.   

[26] Neither option is in her best interests, but the mother’s decision to relocate is, 

she says, unconditional and the court is therefore required to choose between two 

“less than best” options.   

[27] At the end of the evidence, both parents showed emotional distress in the face 

of the blunt decision that the court has to make.  I consider it more than likely that 

[Mollie] herself will also experience considerable grief as she adjusts to the reality of 

her new living circumstances whichever decision the court comes to.   

[28] Fortunately there are no s 5(a) safety concerns for [Mollie]’s care with either 

parent.  

[Mollie]’s development and views 

[29] In January 2017, [Mollie] told her lawyer that she liked the current shared 

care arrangement and enjoyed the contact she had with extended family members on 

both sides of her family.  She declined to express any view about the options she 

faces saying “I don’t know” adding (reasonably) that it is difficult for her to know 

what each option would be like until she has tried them.  She thought she would cope 

with the two hours or so car travel each way by listening to music.   

[30] [Mollie] also gave her views to her lawyer in March 2016.  While she was 

able to detail her positive relationships with extended family and school friends, she 

was again unwilling to express her view about the relocation issue.  Her wish, at that 

time, was that she would like “to win Lotto for mum”, indicating that she was aware 

of the financial pressures her mother had been under (although these had in reality 

been relieved some 3 months earlier).   

[31] Ms Mafi’s reports point to [Mollie] “being caught in a conflict of loyalty 

between her parents and being adversely effected by the [parental] conflict”.  

Ms Mafi also found that [Mollie] copes by keeping her two homes as separate as 



 

 

possible in her life.  She notes that [Mollie] is a naturally reserved girl and faced 

with difficult issues, such as the relocation issue, she “withdraws”.  As a 

consequence, she does not speak much about what happens in one home to the other 

parent and does not want much phone contact with the other parent.  Indeed, she 

resists initiating such contact.  She does not talk about either home when at school.  

Her teacher last year acknowledged to Ms Mafi that she did not know [Mollie] as 

well as some other children in her class.   

[32] [Mollie] has had significant one-to-one counselling with a community 

agency, Family Works.  This was arranged by her mother in response to [Mollie]’s 

difficult behaviours and temper tantrums in her mother’s home during 2014-2015.  

Her mother saw this as being linked to [Mollie] spending an extra night per fortnight 

with her father and to [Mollie]’s anger at her mother for allowing this to occur.  She 

also linked it to a period of a year or so during which [Mollie] and her father had 

moved into her father’s new partner’s home.  The father accepts that during this 

period his partner became emotionally unwell, leading to the father having to end the 

relationship in September 2014, in significant part for [Mollie]’s sake.   

[33] [Mollie] had some 23 counselling sessions which ended in September 2015.  

Unfortunately, the father was not included in the process and it is Ms Mafi’s opinion 

that this resulted in Family Works failing to accurately assess the dynamics that were 

underpinning [Mollie]’s distressed behaviours in her mother’s home. 

[34] [Mollie] has shown more oppositional and angry behaviours in her mother’s 

home than her father’s.  While the mother considers that [Mollie] is closer to her 

mother emotionally (than her father) and therefore feels safer expressing such 

“negative” feelings in her mother’s home, Ms Mafi rejects this and considers the 

mother has had longstanding difficulties in parenting and managing [Mollie]’s 

behaviour.  In addition, she considers that [Mollie] experiences some insecurity in 

her relationship with her mother and notes this as being observable in 2010 as well 

as 2016.  This is linked to the mother’s reports of [Mollie] being unsettled for two to 

three days after returning from her father’s care and in [Mollie]’s “odd” behaviours, 

such as wanting to shower with her mother and maintain close physical contact with 

her, including sleeping in her mother’s bed.   



 

 

[35] I find that [Mollie] has a more intense level of emotional engagement with 

her mother than her father.  This was reflected in the drawings she drew of her 

family with Ms Mafi.  It is also reflected in [Mollie]’s two brief emails to her mother 

sent on 27 January and 9 February this year saying “I miss u mummy” and “I miss 

you so much again mummy im crying” both sent shortly after arriving in her father’s 

care and after not having as much time as usual with her mother. These also were 

sent in a context where the mother acknowledges [Mollie] has become increasingly 

anxious over the last 6 months about the outcome of these proceedings.  

[36] However, this is not to be understood as reflecting any weakness in [Mollie]’s 

relationship with her father.  Rather, it reflects a settled and comfortable relationship 

with her father while reflecting an emotionally more “intense” relationship with her 

mother. I find that in part this intensity has built on the mother’s openly expressed 

belief that [Mollie] is a girl who needs one primary home base and that this should 

be with her mother and her brother. Ms Mafi is concerned that this dynamic remains 

unresolved six years after she first observed it in 2010 and comments: 

If [Mollie] does go with her mother, an intervention by a suitably qualified 

psychologist or therapist on parenting would be advisable.  The goals of 

such intervention would be to make the attachment with [Mollie] more 

secure and to improve her management of [Mollie]’s behaviour. 

[37] The dilemma, however, is, as Ms Mafi acknowledges, if [Mollie] is to remain 

with her father, then she is likely to experience significant grief accompanied by a 

sense of “missing out” on time with her mother and likely feeling jealous of her 

younger [half-sibling], having uninterrupted time in [their] mother’s care ([the half-

sibling] does not have contact with [their] father).   

[38] [Mollie] did tell her lawyer in January 2017 that she wants to play [sports 

deleted] this year.  This is a significant change to 2016.  Ms Mafi raised the 

possibility that [Mollie]’s choice last year not to play any sport was again an 

example of her subordinating her interests to avoid anticipated parental conflict 

about her involvement in such interests.   

[39] To their credit, both parents acknowledge that sport is important to [Mollie].  

She apparently was a member of a winning girls’ [sport deleted] team two seasons 



 

 

ago.  The parents agree that the weekend contact arrangements, either way, will have 

to work around [Mollie]’s Saturday morning sport commitments.   

The reasonableness of the mother’s move 

[40] The mother committed to her move when she purchased the [Waikato 

location 1] section and signed the build contract in 2015.  How reasonable is her 

decision? 

[41] Her evidence is that, as a consequence of having been made redundant when 

pregnant with [the half-sibling], and having given birth to [the half-sibling] on [date 

deleted] June 2013, she has since only been able to work 20 hours per week.  This in 

turn led to her being unable to afford to retain the home that she had purchased at 

[address deleted] and this led to its sale in late 2015.  She benefited from significant 

capital appreciation (close to $180,000) and she has been able to build her new home 

in a new subdivision in [Waikato location 1] with a much reduced mortgage of 

$247,000 with repayments of $280 per week.  While she has not provided costings 

for rates and insurances, I accept that her weekly outgoings on her home will be 

approximately $100 less than the $420 rent she is currently paying. 

[42] She expects to complete her current [education details deleted] in mid-2017 

and says she expects no difficulties in obtaining either a salaried position or 

establishing herself as a [occupation deleted].  She is already considering 

employment opportunities in the Waikato area.  She expects a full-time salary to be 

in the $60,000-$70,000 range.  She will be relying on day care for [the half-sibling].   

[43] What is apparent is that her low income over the past four years has primarily 

arisen due to her being [the half-sibling]’s sole parent and her choice not to work full 

time. In fact, she will likely be in just a good position to earn a good salary in 

Auckland as she will be in the Waikato once she completes her current qualification.  

I am satisfied that while she has been financially impoverished during [the half-

sibling]’s infancy, this state of affairs will not likely continue beyond the middle of 

this year whether or not she relocates to [Waikato location 1].  She has [number of 

years deleted] experience in the [occupational field deleted] and with her 



 

 

[qualification type deleted], she can be confident of finding reasonably well-paid 

employment.  Her current income, working [part-time hours deleted], has been 

$36,000 pa, $557 per week net.  In addition, she receives $175 per week family tax 

credits and $34.15 per week from the combined child support payments from 

[Mollie]’s father and [the half-sibling]’s father.  Her current total income is therefore 

$766.15 pw. 

[44] Relocation itself will, therefore, not lift her and the children out of any 

poverty trap.  This finding is important because there is some social science research 

which indicates that relocation is likely to have positive impacts for children if it 

raises the moving family out of poverty (see Kenneth Waldron in “A Review of 

Social Science Research on Post Divorce Relocation”).
3
 Nevertheless, the mother 

and her children will have the security of again living in their own home without risk 

of having their tenancy terminated and there will be the health benefits associated 

with living in a modern, well insulated home. 

[45] I acknowledge the mother’s evidence that she currently has to drive one and a 

half hours each way to her work and that this must adversely affect her availability to 

parent her children.  However, on the other hand, it is not yet clear what travel she 

may face to or from employment in the Waikato.  For example, the biggest area of 

employment would likely be in [Waikato location 7].  This is some 51 kilometres 

from [Waikato location 1] and Google Maps notes a travelling time of 47-50 

minutes.   

[46] The mother relies on the greater family support she says she will have closer 

to her in [Waikato location 1].  I find that this is not likely to be a significant 

advantage.  Her mother lives in [Waikato location 4], some 86 kilometres from 

[Waikato location 1] and this involves approximately one hour 10 minutes of driving 

time.  While visits will be more convenient, the distance will not permit day-to-day 

support, such as before or after school care.  The mother’s sister, [Lauren], lives with 

her family in [Waikato location 5], but, again, this will not lead to any qualitative 

shift in support for the mother and these children.  In fact, [Mollie] and her mother 

seem to have their closest relationships with the mother’s brother, [Alistair], and his 
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partner and children.  They live at [location deleted].  The move to [Waikato location 

deleted] will place considerably more distance between these two households.  

Inevitably, [Mollie] will have less contact than she currently has with her first 

cousins [names and ages deleted].  

Uncertainties with the mother’s proposal 

[47] While the choice of schooling for [Mollie] at [school 1] in [Waikato location 

1] is straightforward and there is a college at [Waikato location 1] as well, there 

remains some uncertainty as to how the mother’s employment and income will 

stabilise over the next 6-12 months.  Ms [Lyon] plans to transition over the next few 

months by relying on a WINZ training allowance until she completes her online 

studies.  Thereafter, her child care arrangements will depend very much on what 

employment she obtains, the work hours involved, and the before and after school 

care she can obtain for [Mollie].  No extended family will be able to assist Ms 

[Lyon] with those day-to-day child care arrangements.   

[48] Having said that, I accept the mother’s evidence that her qualification and 

experience will likely lead reasonably promptly to employment in the Waikato area.  

Nevertheless, if she chooses to work as a [occupation deleted], then it can be 

reasonably foreseen that her income will only develop over time.   

Uncertainties with the father’s proposal 

[49] Ms Mafi acknowledged the father would have to “step up to the mark” as a 

parent in terms of supporting [Mollie]’s extracurricular activities out of school.  It 

does seem that the mother has taken more responsibility than him in the past for such 

activities.  However, the evidence is not sufficiently detailed for me to identify any 

real concerns.  The parents appear to have got into mutual finger pointing about how 

each has contributed to problems in the past and the evidence available does not 

allow me to form any clear conclusions that either parent has failed, or will likely 

fail in the future to support [Mollie] with her extracurricular activities. 



 

 

[50] I am satisfied that the father will have some significant flexibility at his work, 

being self-employed and having a partner, and that he will continue to be able to rely 

on his parents for after school support for [Mollie]’s benefit.  The evidence is that 

[Mollie] spends time with her grandparents on most days after school before being 

picked up by her father.   

[51] I am also satisfied that both parents will co-operate in ensuring that [Mollie] 

will have contact each fortnight with the other parent and note that they have already 

agreed on handovers at the [location deleted].  The mother has a good quality 

economical car which she is confidant she can afford to use for the significant travel 

required for the contact travel. 

Schooling 

[52] By agreement reached during the hearing, [Mollie] has temporarily 

commenced her intermediate schooling this year at [school 2].  She will remain there 

if she is to remain in her father’s care.  She has previously attended [school 3].  Most 

of her peers at that school are understood not to have gone on to [school 2], so there 

are no obvious “continuity” peer group advantages to [Mollie] that arise from her 

continuing to attend school in [Auckland] as opposed to attending school in [Waikato 

location 1].  In fact she will have an advantage by attending either of the schools 

because she will be more able to develop friendships with her peers at school who 

live within her local neighbourhood, a possibility not so easily managed while she 

was at [school 3] because of its distance from her parents’ homes.   

Extended family relationships 

[53] I am satisfied that there will be less disruption to [Mollie]’s extended family 

relationships if she remains in [Auckland].  In particular, her close, almost daily 

contact with her paternal grandparents will continue.  She is plainly comfortable and 

enjoys being with her grandparents (including overnight stays when needed).  She 

will continue to have an uninterrupted relationship with the father’s brother, [Phil], 

and his family of [names and ages of children deleted], who live nearby in the 

[location deleted] area.  She also has a significant relationship with her older [half-



 

 

sibling], who is her father’s older child, aged about 20 years, and working in 

Auckland as [occupation deleted].  

[54] She and her mother plan to have monthly contact with her maternal uncle, 

[Alistair], and his family near [location deleted] (with each family travelling to the 

other bi-monthly). The mother says she and her brother plan to travel to the other’s 

home once every two months and thereby sustain the children’s links despite the 

greater increase in travel distance for both.  I anticipate that if [Mollie] is to remain 

living with her father then on the weekends that the mother wishes to visit her 

brother and family near [location deleted], then this can more easily occur with less 

travel for [Mollie] than if she is to live in [Waikato location 1]. 

Parental consultation and co-operation: s 5(c) 

[55] It is Ms Mafi’s opinion that there has been a consistent pattern of the mother 

being less able and willing to support [Mollie]’s relationship with her father than the 

father’s willingness to support [Mollie]’s relationship with her mother.  I accept this 

opinion.  It is clear that Ms [Lyon] has struggled to support a genuine shared care 

approach to [Mollie]’s care.  In particular, she has also perceived [Mollie]’s 

behavioural difficulties in her mother’s home as a symptom of [Mollie] having too 

much time in her father’s care and not enough in her mother’s care.  This belief has 

meant that she has been willing to develop plans for [Mollie]’s relocation south of 

Auckland without acknowledging the very real loss that [Mollie] will experience 

from such relocation.  I am also concerned that the mother is willing to move to 

[Waikato location 1] even if [Mollie] is not permitted by the court to relocate with 

her mother.  This demonstrates that the mother is unwilling or unable to place 

[Mollie]’s needs for an ongoing shared care relationship with both of her parents 

above her own adult desire to live in [Waikato location 1].   

Discussion 

[56] While both parents press for a clear decision from the court, the court’s 

ability to accurately predict the best outcome for [Mollie] over the next two years or 

so is, I consider, limited.  Plainly, continuity of her relationships with extended 



 

 

family to whom she is close will be less impacted by her remaining in [Auckland] 

with her father than if she moves with her mother.  As Ms Mafi observed, it is 

difficult to see any specific benefits for [Mollie] in her mother’s proposed move 

away.  She will have the security and health benefits of good quality housing in 

[Waikato location 1], but [Mollie] will have the continuity of secure housing with her 

father here in [Auckland].  [Mollie] will not have the day-to-day contact with her 

young [half-sibling], but, on the other hand, she is aged 11 and at a markedly 

different developmental phase to [her half-sibling] who remains a [age deleted] old 

preschooler.  Ms Mafi noted [Mollie]’s ambivalent responses to [her half-sibling], 

plainly loving him and assisting her mother with him, but, on the other hand, having 

to suffer the intrusions of a much younger sibling on her own activities and interests.  

In short, there is no evidence that suggests her sibling relationship with [her half-

sibling] is an important factor in the present decision. 

[57] There is no doubt that she has divided her family life into two separate 

families and that the move to [Waikato location 1] represents the prospect of her, 

[her half-sibling] and her mother being “a family” together.  This is very much her 

mother’s view, but does not reflect her needs to have better integration between her 

two care-giving families. 

[58] I have stepped out of the “either/or” choice that the parents have given the 

court and considered a possible third option of assisting [Mollie] to experience the 

two options available before making a final decision, say at the end of this year.  In 

other words, to give her a “trial” period living with her mother in [Waikato location 

1], probably during the third or fourth term of this year, thereby enabling the mother 

to become settled and established in her employment and to establish before and 

after school care arrangements before [Mollie]’s arrival.  On balance, if [Mollie] was 

less “retiring” in her personality, or say two years older, this would be a real and 

perhaps preferable option to adopt with [Mollie] being an active part of the decision-

making process at the end of the year.   

[59] However, because of her particular “retiring” personality with adults (but not 

with her peers) and her unwillingness to be more open with her views, I am not 



 

 

confident that she will be able to use such an opportunity in a way that she would 

experience as positive over the next nine months if I adopted such an option.   

[60] There are also obvious disadvantages to delaying the decision.  It adds to 

delay, uncertainty and to litigation costs. Further, the option was not put to the parties 

during the hearing and, as a matter of natural justice, the parents would want to be 

heard on the option before the court could fairly adopt it.  Accordingly, on balance, I 

have put this third option to one side. 

[61] There is another consideration.  I do not discount the possibility that 

Ms [Lyon], when faced with the court’s decision that follows, will over the months 

ahead reprioritise her commitments and actively explore obtaining work in the 

Auckland area and moving back within an easy distance of [Mollie]’s base in 

[Auckland].  With time, she can consider either renting out her place in [Waikato 

location 1] or selling the property and recommitting to living in the [Auckland] area.  

As I have found, she has an economically viable future living in [Auckland] given 

that she will probably have a full-time salary close to $70,000 per annum. If she does 

so, then [Mollie] should immediately return to week about shared care and I have 

provided for this in the orders that follow. 

[62] The mother’s proposed relocation provides no significant advantage to 

[Mollie] in comparison to [Mollie]’s continuity of care with her father, her paternal 

grandparents and her continued attendance at [school 2] along with the usual 

extracurricular activities that will be available to her in [Auckland]. 

[63] I acknowledge that [Mollie] will experience emotional distress and that this 

will likely be more intense in the short term if she is to remain in her father’s care 

rather than move with her mother. On the other hand the father is more likely than 

the mother to support [Mollie]’s ongoing relationship with her mother and there is 

Ms Mafi’s warning that [Mollie]’s insecure relationship with her mother may prove 

to be problematic if she were to live primarily with her mother.  

[64] Finally, I acknowledge that with the benefit of experience over the next two 

years both [Mollie] and her parents will know whether the court’s decision has 



 

 

worked out for the best for [Mollie] or not and the parents should expect to review 

her care at the end of her intermediate schooling before commencing her college 

years.  

Result 

[65] The mother’s application for [Mollie]’s relocation to [Waikato location 1] is 

denied.  She is to continue living in the day-to-day care of her father in [Auckland]. 

[66] In the event that the mother reconsiders her relocation decision and returns to 

live in [Auckland], then [Mollie] is to be in her parents’ shared care on a week about 

7:7 basis with handovers at the end of school on Fridays.   

Orders 

[67] The current final parenting order made by consent on 31 July 2013 will 

continue to have effect until [date deleted] March or until the applicant relocates to 

[Waikato location 1], whichever is the sooner. 

[68] Thereafter, in the event that Ms [Lyon] continues to reside in [Auckland] or at 

a future time returns to reside in [Auckland], then [Mollie] shall be in her parents’ 

shared care on a week about 7:7 basis throughout the year except during the  

Christmas holiday period from 24 December when her care shall be as follows: 

(a) [Care details deleted] 

[69] In the event of the applicant mother not residing in [Auckland] for any period 

after [date deleted] March 2017, [Mollie] is to be in the day-to-day care of her father 

and is to have contact with her mother on the following terms: 

Term time 

(a) [Care details deleted]   

School term holidays 



 

 

(c) [Care details deleted] 

Christmas holidays 

(d) [Care details deleted].  

Handovers  

(e) All handovers will occur at the [details deleted] unless agreed 

otherwise. 

 

 

 

 

 

 

T H Druce 

Family Court Judge 


