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[1] On 20 February 2017 I dealt with an e-duty without notice application for an 

interim spousal maintenance order pursuant to s 82 Family Proceedings Act 1980 

filed by the applicant. 

[2] I granted the application and recorded the following minute: 

[1] I am satisfied the applicant has established on the basis of 

her without notice application a claim for interim 

maintenance, having regard to these factors: 

(a) The applicant is unable to work full-time to 

financially support herself because of [medical 

details deleted].  It is evident from the medical 

certificate produced, her ability to work is limited 

to 6-10 hours per week. 

(b) The budget of the applicant appears to be reasonable. 

(c) The care arrangements for the children have changed 

in the past two weeks and the applicant is now the 

primary caregiver. 

(d) It appears the respondent has ceased making any 

payments to support the applicant. 

(e) The applicant is unable to meet mortgage and 

insurance payments. 

(f) Ongoing negotiations over spousal maintenance are 

not progressing resolution – the delay is causing 

financial hardship to the applicant. 

(g) It appears the respondent has used relationship 

property to fund previous maintenance payments. 

[2] The respondent is ordered to pay interim spousal 

maintenance of $563 per week – the first payment to be 

paid on 21 February 2017 and thereafter on Tuesday 

each week by automatic bank payment to the nominated 

bank account of the applicant. 

[3] On 21 February 2017 the respondent was served with the interim 

maintenance order.  On 8 March 2017 he applied without notice to rescind the order 

or, in the alternative, vary the amount of maintenance payable pursuant to the order.  

The Court declined to deal with the application to rescind on a without notice basis 



 

 

and referred the variation application only to a Judge.  That application was placed 

on three days’ notice. 

[4] On 8 March 2017 Judge Druce was requested to consider the s 99 

discharge/variation/suspension of maintenance application and issued the following 

directions: 

[1] I am informed that Judge AP Walsh made the s 82 interim 

maintenance order on 20 February.  If the respondent wants that 

judgment recalled, then such an application can be made by the 

respondent and that should be placed before Judge Walsh. 

[2] I have had inquiries made and I am satisfied that procedural fairness 

and justice is best achieved by having the s 99 application: 

(a) Placed on three days’ notice 

(b) Set down for a one hour hearing at 10.00 am on 

24 March 2017 at the Manukau Family Court 

[3] The hearing will be “on the papers” with counsel for both parties 

filing written submissions by 12.00 noon, 23 March. 

[5] In a memorandum 9 March 2017 filed in support of the application to recall 

interim maintenance order, Ms Dunbar advised on the basis of Judge Druce’s 

direction, the respondent had now filed an application to recall the judgment and 

asked that the application, together with the rescind application, which had not been 

dealt with, be placed before me as a matter of urgency. 

[6] On 10 March 2017 the application was referred to me and I issued the 

following direction: 

[1] Ms Dunbar seeks the recall of my judgment 20 February 2017 and has 

applied without notice.  Given the matters set out in her memorandum 

9 March 2017 filed in support of this application, I do not consider it 

is appropriate to deal with the matter on a without notice basis.  

Ms Rakena on behalf of the applicant should have the right of reply, 

especially relating to the submissions about non-disclosure and issue 

of jurisdiction. 

[2] Ms Rakena is directed to file a memorandum in reply addressing all 

issues contained in Ms Dunbar’s memo by 4.00 pm, 13 March 2017. 



 

 

[3] I will deal with the matter on the papers. 

[4] I am on circuit next week in Masterton and will deal with this matter 

as soon as time permits on 14 March 2017. 

[7] Ms Rakena filed a memorandum in response with two updating affidavits 

sworn by the applicant on 13 March 2017.  Given my hearing commitments on 

14 March 2017, I advised the registrar I might not be able to deal with the matter on 

the papers on 14 March 2017.  I required time to review all the documentation which 

had been filed. 

Grounds for Application to Recall and/or Rescind 

[8] In her application to recall and/or rescind the judgment, Ms Dunbar relied 

upon four grounds: 

1. No jurisdiction to make order 

2. Misleading the Court 

3. Lack of ability to pay 

4. The applicant’s budget 

No Jurisdiction to Make Order 

[9] Ms Dunbar submitted the Court did not have jurisdiction to make the interim 

order, as no affidavit of assets and liabilities was filed.  She noted r 344 Family 

Court Rules 2002 (FCR) requires such an affidavit to be filed with any application 

for maintenance (except under Part 8 Family Proceedings Act 1980 (Overseas 

Maintenance)), interim or otherwise.  The Court can only dispense with the filing of 

that affidavit when an interlocutory application is made for that purpose – FCR 

344(3).  She understood no such interlocutory application had been made.  

Consequently, the without notice application should not have been accepted for 

filing in the first instance and the order should not have been made, as there was no 



 

 

jurisdiction to do so.  On that basis alone, she submitted, the order should be 

recalled. 

[10] In response, Ms Rakena referred to Zola v Abel
1
.  In that case the Court held 

the applicant was entitled to make a without notice interim spousal maintenance 

order relating to future maintenance in terms of s 82(1) of the Act.  Ms Rakena 

submitted, in terms of s 82 the Court had a discretion to make an interim spousal 

maintenance order for a “reasonable sum”; such discretion was unfettered.  The 

Court was to do what “it thinks just” in all the circumstances.  She accepted the 

applicant had not filed an affidavit of financial means and their sources at the time of 

making the without notice application but submitted the applicant had provided full 

disclosure of the relevant evidence to the Court. 

[11] Ms Rakena further submitted FCR 344 provides both the applicant and 

respondent must file their affidavit of financial means and their sources before the 

hearing of the application.  She argued the rule was silent on a without notice 

application being made, given there was no hearing in respect of such an application.  

Taking into account the evidence of the applicant, the Court was able to use its 

unfettered discretion to make the decision. 

[12] I accept FCR 344 is silent regarding a without notice application, given the 

fact there is no hearing.  It is clear FCR 344 directs before a hearing takes place the 

parties must file an affidavit pursuant to FCR 344(1)(a) setting out their financial 

means and their sources.  I consider FCR 344 is a procedural provision; the fact a 

party may not comply with that rule does not mean there is no jurisdiction.  It is 

evident from FCR 344(2), if a party fails to comply, the Court may treat the failure 

as a failure to comply with an order under FCR 139(3)(further particulars).  

Non-compliance with FCR 344 does not deprive the Court of jurisdiction. 

[13] In this case the applicant disclosed in her supporting affidavit details of her 

weekly expenditure, which were confirmed in her updating affidavit as to financial 

means and their sources sworn 13 March 2017.  Given these factors, I am not 

persuaded the Court lacked jurisdiction to deal with the application. 

                                                 
1
 Zola v Abel [2016] NZFLR 81 



 

 

Misleading the Court 

[14] FCR 34(c) gives the Court the power to vary or rescind an order made on a 

without notice basis.  In Zola v Abel, Judge de Jong noted the following principles 

distilled from relevant case law: 

1. The proper course to follow when challenging a without notice order 

is to apply to the Judge who made that order or, if necessary, to 

another Judge. 

2. The application must be considered in the context of the relevant 

legislation. 

3. The requirements of natural justice, and the principles identified in 

s 27(1) New Zealand Bill of Rights Act 1990, Martin v Ryan
2
 and 

CRA v Family Court at Blenheim
3
, mean that no orders should be 

made against an affected party until the party has an opportunity to be 

heard unless there are special circumstances that fall within legislative 

exceptions. The legislative exceptions for the purposes of the Act are 

those identified in FCR 24(2), 220(2) and 335(3). 

4. There is a positive duty on the person who obtained the without notice 

order to fully and frankly disclose all relevant circumstances, whether 

helpful to that person or anyone else, and not to mislead the Court. 

5. The application for the without notice order should have been made 

promptly and not be the result of the applicant’s “self induced 

emergency” – Martin v Ryan. 

6. The effect of the orders should only be brief and provisional in the 

context of allowing the status quo to prevail until the matter can be 

dealt with input from both parties – Martin v Ryan. 

                                                 
2
 Martin v Ryan [1990] 2 NZLR 209, (1990) 6 FRNZ 187 (HC) 

3
 CRA v Family Court at Blenheim [2015] NZHC 1604, [2015] NZFLR 731 

http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?A=0.8842965998888658&service=citation&langcountry=NZ&backKey=20_T25643922229&linkInfo=F%23NZ%23nzflr%23sel1%252015%25page%25731%25year%252015%25&ersKey=23_T25643824907


 

 

[15] Ms Dunbar submitted the applicant had misled the Court by claiming in her 

supporting affidavit the respondent “has never been consistent with his payments of 

spousal maintenance to me.”  She referred to the respondent’s affidavit sworn 

7 March 2017 which attached bank statements recording payments made since 

14 November 2016.  There was agreement, as recorded in correspondence between 

counsel, the respondent would pay $490 per week interim spousal maintenance.  

Apart from one non-payment on 6 February 2017, she claimed, his payments were 

regular.  A payment had been made on 13 February 2017 but was not disclosed to 

the Court.  In those circumstances, Ms Dunbar argued, to depose payments had 

“never been consistent” was grossly misleading the Court.  She noted the 

observation made by me in my minute 20 February 2017, “It appears the respondent 

has ceased making any payments to support the applicant.”  Ms Dunbar submitted 

that conclusion was reached based on evidence that was plainly wrong and/or 

misleading.  Had the Court known the respondent was continuing with payments of 

$490 per week, he would have been afforded the opportunity to be heard before an 

order was made.  The respondent further contended the applicant had failed to 

disclose income earned in addition to her ACC payments. 

[16] Ms Rakena did not accept the applicant has misled the Court.  She argued the 

bank statements attached to the applicant’s affidavit sworn 13 March 2017 

demonstrated the respondent made inconsistent payments from the date of 

separation.  From my review of the bank statements, it does appear payments made 

by the respondent were irregular and different in amounts from time to time. 

[17] The applicant did disclose in her supporting affidavit that she had received 

income from [type of work deleted].  Prior to her filing the application, she had 

provided the respondent with bank statements for six months which confirmed the 

amounts she was receiving from this source of employment.  In her affidavit sworn 

13 March 2017 at [29] and [30], she noted she had referred to “cash in hand.”  This 

would have covered only a couple of jobs, but she accepted she was paid for those 

jobs into her separate bank account.  She believed she had put this information in her 

affidavit but it appeared to have been missed out by her lawyer, and she claimed that 

it was in no way deliberate.  While she had said “maximum of three months,” this 

was incorrect.  She had done [type of work deleted] for a period of three months 



 

 

post-separation and five months during the relationship.  Again, it appeared to have 

been missed out by her lawyer but was in no way deliberate. 

[18] My impression from reading the affidavit evidence, which has not been 

subjected to cross-examination at this stage, is that the applicant did not intentionally 

mislead the Court about her sources of income and the amounts being paid by the 

respondent. 

[19] An issue does arise, however, about the applicant applying for child support.  

It transpired the applicant had applied for a child support formula assessment.  The 

respondent received notice of that assessment on 21 February 2017.  Pursuant to that 

assessment, he is to pay child support of $1982 per month.  Ms Dunbar argued the 

applicant had failed to disclose making the application. 

[20] In her affidavit sworn 13 March 2017, the applicant confirmed she had 

applied for child support after the children did not want to return to the care of the 

respondent and remained in her care.  Given her financial situation and the 

disagreement between her and the respondent about financial support, she elected to 

make an application for child support.  She had not previously made such an 

application.  As far as she was aware, child support was different to what she was 

seeking in spousal maintenance.  She did not disclose to the Court she had made the 

application for an assessment of child support because she had been advised by 

Inland Revenue it could take up to three months before she could get any funds for 

the children.  She had found out the week after she had made her application to the 

Court for spousal maintenance the respondent had been assessed for child support 

and was required to pay $1982 per month.  She considered this assessment would be 

right, as the children were growing teenagers and had a lot of expenses. 

[21] I find the applicant should have disclosed she had applied for child support.  

At that stage, given the fact she was aware of the respondent’s income, it would have 

been possible for her to estimate the likely amount of child support to be paid.  Ms 

Rakena advised the applicant had not instructed her on the issue of child support.  

She submitted, in any event, interim and final spousal maintenance were for the 



 

 

reasonable needs of the applicant, and child support should not be taken into 

account. 

[22] I do not accept that submission in the context of an application for interim 

spousal maintenance.  As noted, under s 82 the Court has the power to make an order 

directing a respondent to pay a periodical sum as the Court things reasonable 

towards the future maintenance of the respondent’s spouse until final determination 

of the proceedings.  In making that decision, the Court may have regard to the 

extensive maintenance provisions contained in ss 63 to 69 of the Act.  The emphasis, 

however, is on what is “a reasonable sum.”  The fact the respondent was liable to 

pay child support is directly relevant to his capacity to pay spousal maintenance.  I 

do not consider the issue of child support and spousal maintenance, in the context of 

an application for interim spousal maintenance, can be dealt with separately, as 

argued by Ms Rakena. 

[23] Given these findings, there is ground for the Court to consider whether the 

judgment should be recalled or the spousal maintenance rescinded because of this 

non-disclosure. 

Lack of Ability to Pay 

[24] The evidence discloses the respondent earns $1713.93 per week.  Ms Dunbar 

submitted if the interim spousal maintenance order remained in place together with 

the child support formula assessment, the respondent would be required to pay 

$1010 to the applicant each week.  The respondent’s rental is $430 per week, and 

this would leave him $273 per week to meet all other expenses.  In those 

circumstances, Ms Dunbar argued, it was an untenable position, as the respondent 

did not have the financial ability to meet the terms of the order.  She contended had 

the Court known child support was a factor, any order made would likely have been 

made on the basis that the amount of the order should be adjusted in the event of 

child support being payable.  Ms Dunbar did not accept Ms Rakena’s argument child 

support was a separate matter; she noted there was sufficient case law noting the 

total household budget should be considered. 



 

 

[25] If the order was not recalled, Ms Dunbar submitted, the applicant was 

essentially “double dipping.”  Together with her ACC payments, she would be in 

receipt of the following income: 

 ACC payments     $509 per week 

 Interim maintenance    $563 per week 

 Child support     $447 per week 

  Total:    $1519 per week 

By contrast, the respondent would be left with $703 per week from his income after 

paying both interim maintenance and child support.  Out of that amount, he had to 

pay his rental of $430 per week. 

[26] Ms Rakena argued the first payment of child support was due on 

20 March 2017 and would be paid to the applicant on 7 April 2017.  She contended 

this was unlikely, given the alleged conduct of the respondent and his right to seek a 

review from Inland Revenue Department.  There were uncertainties about child 

support payments being received by the applicant.  In those circumstances, she 

submitted, the current amount determined by me for interim spousal maintenance 

should stand until such time as the child support payments had been quantified and 

were actually being paid. 

[27] In determining whether to grant the respondent’s application to rescind or 

vary the interim spousal maintenance order on the ground relating to non-disclosure 

of child support, I have taken into account the fact Judge Druce has set down the 

s 99 application for a one hour hearing on 24 March 2017.  By that date each party 

will have had the opportunity to file written submissions as directed by 23 March 

2017.  Given the fact the first payment of child support is not due until 20 March 

2017 and the fact the Court will be able to assess the merits of each party’s position 

on 24 March 2017, I have determined these factors do not justify a recall of the 

judgment to rescind or vary the interim spousal maintenance order.  In the time 



 

 

between now and the hearing on 24 March 2017, I do not consider there will be any 

substantial financial hardship to the respondent; any adjustment can be assessed by 

Judge Druce after hearing submissions from each party. 

The Applicant’s Budget 

[28] Ms Dunbar noted the applicant was claiming accountant’s fees of $100 per 

month.  The respondent maintained the parties did not have an accountant and, based 

on the applicant’s evidence, it was difficult to see why an accountant would be 

required.  Ms Rakena advised an accountant had been employed by the applicant for 

advice relating to division of relationship property.  Given the applicant’s [medical 

condition deleted], consideration has been given to quantifying a claim under s 15 

Property (Relationships) Act 1976 for economic disparity, and an accountant had 

been retained for that purpose. 

[29] I did not consider this factor justified the recall of the judgment or rescinding 

of the interim spousal maintenance order.  Inevitably, there will be issues of 

contention relating to items of expenditure.  Those matters can be addressed by 

Judge Druce on 24 March 2017. 

Decision 

[30] For the reasons I have set out, the application to recall the judgment and 

rescind or vary the interim spousal maintenance order is declined. 

 

 

 

A P Walsh 

Family Court Judge 

 

 
 
 
Signed at       pm on 15 March 2017. 


