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NOTES OF JUDGE P S ROLLO ON SENTENCING

 

[1] [Harley Preston] you are 23 years of age, you are for sentence today on charges 

of breach of protection order, injuring with intent to injure.  Those events taking place 

on [date 1 deleted] February 2017 with a Crimes Act 1961 assault on an unrelated male 

on [date deleted] February 2017, the next day. 

[2] The lead offence is the injuring with intent to injure.  The female complainant 

and you had been in a relationship for [duration deleted], you have a child between 

you.  The relationship came to an end in 2015.  A final protection order was made on 

21 July 2016 covering the female complainant and your [child]. 

[3] On [date 1 deleted] February you and the female complainant were together at 

a friend’s place celebrating your birthday which was a few days away.  There has been 



 

 

an argument; you have verbally abused the complainant.  The summary then refers to 

you striking the complainant in the head with a closed fist, five forceful punches.   And 

then verbally abusing her again and then leaving.  You deny that there were five 

forceful punches and I have discussed that with Ms Harcourt, your lawyer and the 

prosecuting sergeant.  Your allegation is that you did not punch her in the head 

five times but came her a backhander to the face from a seated position.  As we have 

discussed the end result for the victim was a serious injury, albeit one that is not 

permanent.  She says in her victim impact statement, the medical circumstances, so it 

says that the female suffered a minor right medial orbital wall blowout fracture, that it 

involved an approximate 15 by 10 millimetre fragment of bone impacted by three 

millimetres and a minimally displaced right navel bone fracture, in other words that 

her face was fractured around the eye socket and her cheek.  She ended up spending 

one night in hospital, was given a CT head scan, had to go back to hospital a couple 

of times as the medical officers thought they might have to operate on the complainant 

but did not have to do so at the end of that. 

[4] So obviously Mr [Preston] a serious injury to the woman.  Further aggravating 

circumstances of course was that this was in breach of the protection order which 

required you not to use or threaten violence against her.   

[5] The next day you became involved in the incident with the unrelated male.  

This was at a motel unit where you were staying.  You were there with associates.  It 

was about 5 o'clock in the morning.  A lot of noise was obviously being made.  The 

male who was also staying in the motel with his partner attending a wedding 

celebration for a friend, went over to remonstrate about the noise.  There has been an 

argument and you have then punched him to the head in the eye.  Your mates have all 

then become involved in an all out brawl the summary facts says.  The end result for 

this man was a minor injury to his head and eye.  He refers in his victim impact 

statement the fact that whilst it was not a significant injury, it caused him not to go to 

a post-wedding barbecue that day, so he and his partner left and went home.  He 

describes it as having ruined what was supposed to be a very enjoyable weekend for 

him and his partner. 



 

 

[6] The aggravating circumstance here obviously is the extent of the blow and the 

injuries suffered by the complainant.  I am satisfied and there is no dispute that the 

matter falls within band 2 of the leading case of R v Nuku1.  In that case Mr [Preston] 

the Court of Appeal looked at different categories of seriousness of injuring with intent 

to injure.  Band 2 relates to serious injury and justifies a starting point of two years or 

more imprisonment. 

[7] Ms Harcourt your lawyer accepts that with the aggravating circumstances here, 

sentencing clearly falls within band 2.  Those aggravating circumstances with the 

seriousness of the injury to the female complainant, that the fact that blow which you 

refer to was to the head of the victim is a further matter and of course there is the 

breach of the protection order.  It was repeat offending against the same complainant.  

In note also that you have relevant previous violence convictions, some quite serious 

and you were on prison release conditions for those violent convictions at the time of 

the offending. 

[8] The incident involving the male the next day really was drunken violence.   

[9] Mitigating factors relating to your offending, you have entered guilty pleas at 

an early stage.  Your personal circumstances as set out in the pre-sentence report, you 

expressed remorse in relation to the assault on the man.  You have no recollection of 

precisely what happened but have expressed remorse for what occurred.  You say that 

the injuring with intent to injure charge has been exaggerated but you regret the impact 

on your relationship with your [child] with the sentence of imprisonment I must 

impose will have. 

[10] You show some insight in the pre-sentence report Mr [Preston] as to what is 

going on and has gone on your life, and you express a desire to rehabilitate yourself.  

You realistically acknowledge that is going to be difficult with the background which 

you have had.  Ms Harcourt said you have had a difficult upbringing and I accept that.  

That is regrettably the case.  Your challenge will be to make use of the rehabilitation 

that is available through the sentence of imprisonment and any subsequent courses that 
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is focused on alcohol or drug issues in the future to change your life for the better for 

your sake.  Probably most important Mr [Preston] for your [child].  [Your child] will 

look to you as the example and you have got to ask yourself whether this sort of 

lifestyle and when you look at your previous history, that sort of lifestyle, is that what 

you want your [child] to follow in?  Or do you want something far better?  If so you 

have to take the steps to guide [your child] by personal example, that will mean 

changes which you will have to make, supported no doubt by your friends and family 

who support you in Court today. 

[11] So I deal with these matters on the following basis.  Allowing for the dispute 

over the nature of the blow or blows to the complainant, I consider a starting point at 

the bottom of band 2 is fair to you.  That is a two year starting point.  There should be 

an uplift of six months to take into account that there was a breach of protection order.  

I have regard to the point Ms Harcourt said that that in some respects is an aggravating 

circumstances of the injuring with intent to injure but it is also a standalone offence 

and it is to be reflected in the fact there has been previous violence visited against the 

same complainant and of course you were on release conditions as I have refereed to 

at the time of the offending.  There should be an uplift of six months for the Crimes 

Act assault which was unprovoked and unnecessary violence.  That would take the top 

point to three years’ imprisonment.  For the offending themselves there should be an 

uplift of a further six months in my view to have regard to your relevant previous 

convictions.  You have significant previous convictions for violence for a young man 

and of course as I have said you were on sentence at the time and it is the same victim 

as for previous offences of violence.   

[12] That would take matters up to a top point of three years six months’ 

imprisonment being 42 months.  A 25% discount would be consistent with the Hessell 

v R2.  That would be 10 and half months.  That has regard to your guilty pleas and your 

personal circumstances.  That would bring matters down to 31 months, two weeks’ 

imprisonment and I deal with these charges on the following basis. 
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[13] On the charge of injuring with intent to injure I convict you and sentence you 

to two years four months’ imprisonment, that is 28 months’ imprisonment and I impose 

four months’ imprisonment concurrently on the breach of protection order charge.  On 

the Crimes Act assault charge I convict you and impose three and half months’ 

imprisonment accumulated on the 28 months imposed for the incidents on the earlier 

occasion.  That gives a total of 31 months, two weeks’ imprisonment for all offending. 

 

 

P S Rollo 

District Court Judge 


