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[1] Nicholas Cowan you are 20 and here for sentence on some very serious 

charges, 11 of them in total.  They are all, one way or another, dishonesty offences 

but two of them involve more than dishonesty in that they are aggravated robbery 

and aggravated burglary on 29 August.  They both involved threats of violence when 

you were wielding a small axe.  I understand that you put all of this down to 

methamphetamine and cannabis addiction, so once again the Court sees, and it 

happens far too often, the very serious consequences, particularly of 

methamphetamine, the destruction that is wrought with the lives of young people and 

those with whom they come into contact in a desperate effort to get money to buy 

some more drugs.  

[2] The particular charges that I am dealing with are as follows, there is a 

residential burglary on 22 August in Christchurch, that carries 10 years.  A further 



 

 

one on 24 August, then aggravated robbery with an axe on 29 August, 14 years.  

Aggravated burglary involving an axe wielded as well later that day, 29 August.  

Then a batch of offending in November, obtaining by deception carrying 

one year’s imprisonment, that was on 9 November.  Unlawful taking of a car, that 

carries seven years, that was on 11 November.  Dishonest use of a document, namely 

a driver’s licence, on 12 November, that carries seven years.  A burglary on 

13 November carrying 10 years, unlawful taking of a motor vehicle on 

14 November, that carries seven years, dishonest use of a document, twice, on 

15 November, each of those carries seven years. 

[3] In combination, obviously, this is very serious offending and a lengthy prison 

sentence is inevitable as both counsel submit and accept.  My task is to assess the 

least restrictive sentence I can reasonably impose having regard to the circumstances 

of the offending and to your circumstances, both as they were and as they now 

appear to be, and having regard to the purposes and principles of the Sentencing Act 

2002. 

[4] The summary of facts covering these offences needs to be carefully recorded.  

The first offence chronologically was, as I say, a residential burglary in 

Upper Riccarton in Christchurch.  You entered a property there and smashed a 

window near the front door to get in.  You entered a bedroom and took a safe which 

contained $1500 in US currency and miscellaneous legal documents.  You then took 

the keys to the front door after unlocking it.  A couple of days later you and a 

co-offender, Mr Cavenaugh, were in the Mairehau area of Christchurch and there 

was a burglary of a house there.  A safe was taken containing jewellery valued at 

over $6000 and $500 in Australian currency and three passports.   

[5] Then we come to the two most serious matters, on 29 August at about noon 

you were in Rountree Road.  You went into the [victim dairy 1] and as you 

approached the counter you pulled out a short handled axe and raised it, demanding 

money.  You were wearing gloves and you had a hooded sweatshirt on pulled up over 

your head to conceal your identity.  You demanded money and the shop attendant 

handed over about $60 in cash.  You took it and ran off.   



 

 

[6] At about 3.45 that same afternoon you and Mr Cavenaugh were in Ilam Road 

and you went into the [victim dairy 2] there and again approached the counter.  You 

took out that axe from your backpack and demanded money.  The shop assistant did 

not comply and came out from behind the counter in an attempt to get you to leave.   

Your associate blocked the way and there was a tussle, you both ended up on the 

floor fighting each other.  He ended up holding the axe above his head in a 

threatening manner.  In the end you both ran away and you were stopped by 

passersby while your associate was still inside fighting the shop assistant and 

causing damage to the items in the dairy.  When he ran out he was caught but you 

managed to get away.  You were not apprehended for quite some time. 

[7] Between late October and early November you obtained a driver’s licence 

and a credit card dishonestly and on 10 November you made a number of calls to 

[the victim bank]  pretending to be your [female family member] and altering your 

voice to sound like her.  You got access to her accounts by answering the security 

questions and you transferred $600 to accounts that you could access. 

[8] On 11 November you went to a rental car company in Levin and hired a 

vehicle.  You signed up a rental agreement for one day.  You handed over that 

driver’s licence.  The next day you asked to extend the rental agreement for a couple 

of days but you then set about changing the registered name of the vehicle into the 

name of the person whose driver’s licence you had in using that driver’s licence as 

identification so in effect you deprived the rental car company of that vehicle.  I 

understand it may have been later returned.  However, you then sold the vehicle to a 

scrap dealer. 

[9] On 13 November you checked into a motel in Papamoa.  You again used the 

name of the person whose card you had and driver’s licence and you then attempted 

to pay for the room using that card.  The owner agreed that you could pay for it in 

the morning when that did not succeed.  You left early in the morning without any 

attempt to pay but before you left you took a large flat TV, the remote and three 

blankets which belonged to the motor lodge.   



 

 

[10] You then went to a car rental company in Tauranga to hire a vehicle, again 

using the false identification and again failing to return it as agreed.  Then you went 

to sell that vehicle on 15 November to a car sales yard.   You were given $1350 cash 

for it. 

[11] Then you went to [the victim hotel] in Mt Maunganui with two associates and 

stayed there that night.  Again you had made no attempt to pay for staying there and 

you had taken most of the items in the mini bar and the key to the room.   

[12] When you were spoken to by the police you fully admitted all of this and said 

you were forced to do what you did because you owed money. 

[13] The amount of reparation sought, as has recently been clarified, totals some 

$14,228.  As I said to Mr De Silva while it would be entirely appropriate for me to 

order that you pay that back I am only able to make such an order if there is a 

reasonable prospect of your paying it and I do not think there is, especially with the 

prison sentence which must be imposed. 

[14] Unsurprisingly, when one looks at the victim impact statements, there have 

been serious consequences particularly for the shop assistants involved.  It must have 

been terrifying for them and when you are under the influence of methamphetamine 

and wielding an axe anything can happen.  They just did not know what is going to 

happen.  It is all very well for us sitting here now to say that it did not turn out too 

badly, only $60 was taken on one occasion, nobody got hurt.  However, of course, 

the real harm is the trauma and mental consequences because at the time the people 

in the shop had no idea how it would turn out. 

[15] I take into account and give you credit for the restorative justice conference 

which occurred with the manager of the [the victim hotel].  That to me seems like an 

excellent example of how restorative justice can work and it was successful.  It is 

unfortunate that others, it seems, were not prepared to meet with you, although one 

can certainly understand that.  It deprived you of an opportunity to create the 

impression you obviously did with [victim 1].  She, I think, appreciated 

understanding your background, the fact that you had decided, obviously a very bad 



 

 

decision, to stop taking the medication you had had for depression and epilepsy and 

to take methamphetamine instead.  But as she very rightly says, and is recorded as 

saying: 

Well, you haven't had an easy life of it but to me that's still not an excuse.  

There's a lot of people who have a hard life out there but they still make the 

most of what they have.  And as far as the drug problem, I realise that can 

also be very addictive but I've got no excuses for it.  It's something I will not 

tolerate, it's a life choice you make at the end of the day.   

She clearly found you to be a nice young man when you are straight and she thought 

that you had obvious potential and as she said I think it is more effort being on the 

wrong side of the tracks than it is being on the right side of the tracks.  You thanked 

her for allowing you the opportunity to apologise.  So I certainly give you credit for 

what you did on that occasion.  That speaks well of you and it also is appropriate to 

record that you were willing to undertake restorative justice with all the others. 

[16] When I look at the pre-sentence report it is pretty obvious to me that you are 

two people.  When you have been on the drugs and needing to get money for the 

drugs you are a very dangerous young man but on other occasions, as has been the 

case since you have been in prison and unable to consume drugs, you have clearly 

got real potential and you have a number of good qualities which just need an 

opportunity to develop.   

[17] You are clearly remorseful.  You have written to each of the victims and 

undoubtedly what lies behind this is the drug addiction for which you obviously need 

help and probably still will on release from prison because if you have been 

vulnerable to it to the extent that you have been then there is obviously a risk that 

that can come back even after a period of remission. 

[18] My task is to assess a starting point for the sentence of imprisonment which 

is inevitable today.  I take the aggravated robbery as the lead charge although 

actually it is relatively similar in nature to the aggravated burglary.  The difference is 

just that some money was taken on one occasion but not on the other.  I accept, based 

on the observations of the Court of Appeal in R v Mako.
1
 at paragraph [56] that a 

                                                 
1
 R v Mako [2000] 2 NZLR 170 



 

 

starting point of four years’ imprisonment is the least restrictive I can adopt and both 

counsel accept that. 

[19] There clearly needs then to be a substantial uplift for the other 10 charges, 

especially the aggravated burglary.  They are all serious, as their maximum penalties 

indicate.  I agree with the Crown that if I were looking at the aggravated burglary in 

isolation that alone could justify a four year starting point but I am required to take 

what is called a totality view.  Even on that basis I think a further 

three and a half years is the least restrictive I can reasonably impose.  More, indeed, 

could be justified, however, I think some perspective is required without minimising 

the seriousness of the offending at all.  The reality is nobody was physically hurt, 

little or no money was taken and I have had some regard to the issue of parity with 

Mr Cavenaugh, even though he was the co-offender in only two of these incidents.   

Clearly Judge MacAskill accepted he was very much a junior partner but he received 

much lesser prison sentences than you did.  So seven and a half years starting point. 

[20] There are clearly some uplifts required for your relevant and recent 

convictions and, importantly too, for being offending while on a recently imposed 

sentence of intensive supervision and community detention.   I record that I am 

going to cancel the intensive supervision sentence for obvious reasons.  I think a 

six month uplift is required for the previous convictions and for being under sentence 

of the Court when you offended.  That is an eight year sentence as a starting point. 

[21] In terms of mitigation the Crown suggests that there should not be a reduction 

in sentence for youth.  I disagree and I entirely accept what Mr Preston has said on 

your behalf at paragraph 24 of his submissions.  Despite your concerning record the 

reality is you are only 21, you were 20 and a half at the time, and even with serious 

offending as the Court of Appeal said in the case of R v Churchwood there are three 

ways really in which youth is relevant to sentencing.  First, there are age related 

neurological differences between young people and adults so you may be more 

vulnerable or susceptible to outside influence, more impulsive.  The second thing is 

that when sending a young person to prison it needs to be acknowledged that that has 

a much more significant effect than it does on older people, especially those who 

have been to prison before and you have not, of course.  It is important not to impose 



 

 

a crushing sentence which does not appear to give a young person light at the end of 

the tunnel.  Finally, it is recognised that young people have a greater capacity for 

rehabilitation given especially that your character is not fully formed as it is for 

someone who is say 25, 26. 

[22] So I propose to give a significant discount for your youth and in doing that I 

also factor in the role of the drugs here and what else I know about you when you are 

not on drugs.  It seems to me you have got real potential and if you can get past the 

drug problem you have the potential to be a very good member of society.  So I am 

going to give a 20 percent discount for your youth alone.  That brings it down by 

about 19 months to 77 months.  I also will give some small discount for your 

restorative justice attendance and your obvious remorse and the efforts you have 

been making in prison and I have noted the letter that you have written to me.  I 

would reduce the sentence by six months for those reasons.  That brings it down to 

71 months. 

[23] Then there are your guilty pleas.  They have been fulsome and prompt and 

you are entitled to the full 25 percent discount for those.  That is about 18 months 

and brings it down to 53 months which is four years and five months.  That is the 

end sentence that I will impose.   

[24] The way that I need to implement will follow shortly.   

[25] On each of the two most serious charges, that is the aggravated robbery and 

the aggravated burglary I need to give you a three strikes warning.  Mr Cowan, given 

your convictions for those two offences you are now subject to the three strikes law 

and I am going to give you a warning of the consequences of committing another 

serious violent offence and being convicted.  You will also be given a written notice 

outlining these consequences which lists what the serious violent offences are. 

[26] The warning is in two parts.  First of all, if you are convicted of any serious 

violent offence, except murder, committed after you have received this warning you 

will then receive a final warning and in addition if the Judge imposes a sentence of 

imprisonment for that offence, other than life imprisonment for manslaughter or 



 

 

preventative detention, then you will serve that sentence without parole or early 

release.  Second, if you are convicted of murder, committed after you have received 

this warning, you will be sentenced to imprisonment for life and you must serve the 

life sentence without parole unless it would be manifestly unjust to do so.  If you do 

receive a life sentence without parole you will not be released from prison.  If 

serving the sentence without parole would be manifestly unjust the Judge must 

specify the minimum term of imprisonment you will serve. 

[27] As to the way that the sentences are structured,  in relation to the aggravated 

robbery charge there will be four years and five months’ imprisonment.  On the 

aggravated burglary charge there will be three years’ imprisonment.  On each of the 

three burglaries there will be two years’ imprisonment.  On each of the seven charges 

of dishonest use of a document and so on, there will be one year’s imprisonment.  On 

the other charge, which carries one year’s imprisonment, there will be a three month 

prison sentence.  All of those sentences are concurrent so the total is as I have said, 

four years and five months. 

[28] The sentence of intensive supervision is cancelled. 

 

 

S M Harrop 

District Court Judge 


