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[1] Toa Naketoatama, you are before the Court for sentence on two charges, 

one of assault with intent to injure and one of with intent to injure cause grievous 

bodily harm.  To those charges you have pleaded not guilty and they were heard 

before a jury in the Manukau District Court earlier in May.  The jury found both the 

charges proved and accordingly you were found guilty.  The issue remains as to what 

is the appropriate sentence.   

[2] The facts of the case, which the jury heard, go back to the early hours of the 

morning of 10 April 2016.  At that time two men, the victims in this case, were 

walking home from a social function at the local softball club.  Both of them at the 

softball club not unexpectedly, it being a social occasion, had consumed alcohol and 

that may be one of the factors why they were walking home. 



 

 

[3] They walked along Pah Road in Papatoetoe into Wyllie Road and finally into 

George Street in Papatoetoe.  As they walked down Wyllie Road they accept that, 

somewhat irresponsibly but no doubt because they were in various degrees of 

intoxication, they tipped over a number of road cones or “skittled” the cones, as they 

described, that had been placed along Wyllie Road indicating road works.   

[4] You and your sister were living in Wyllie Road and although your sister was 

inside the house she heard a noise outside which caused her to have a look outside.  

She saw a group of people who transpired to be neighbours and she saw two men 

who turned out to be the victims walking away further down the road.   

[5] She thought, although there was no evidence to confirm this, that something 

these men had done might have activated her car alarm because one of the road 

cones was seen to be on the roof of her car.  However, neither of the victims claimed 

any responsibility for placing that road cone on the car.  Indeed [victim1] said he saw 

it there as they passed and thought it was somewhat amusing.   

[6] Your sister alerted you and you, emerging from the same house, saw the same 

two men walking yet further down the road and decided to follow them and called 

out words to the effect, what had they been doing or what were they doing.  They 

either did not hear or they ignored what you were saying and simply carried on down 

Wyllie Road, over the roundabout with the railway bridge and into George Street.  

[7] You persisted in following them and you accept that you were going to 

confront them.  You must have followed them in a fairly purposeful manner because 

you caught up with them and again you called out to them.  It is not clear but, giving 

this point in your favour, they may have turned round or at least [victim 1] may have 

turned round.   

[8] Your reaction was what I am going to call a pre-emptive strike.  You struck 

[victim 1] to the head, causing him to fall to the ground.  It is clear from the evidence 

that he gave to the Court that he did not know what had hit him because, to use his 

words, “The lights went out.”  He was seeing stars.   



 

 

[9] Almost immediately, having struck [victim 1], you struck [victim 2].  He also 

fell to the ground except in the case of [victim 2] in falling to the ground as a result 

of your blow he hit his head on the concrete and was seriously injured.  In fact, until 

the arrival of the ambulance which was summoned by a passerby, he was in a life 

and death situation.   

[10] You did not stop and render any assistance even though this man was lying 

on the ground and bleeding profusely.  You got into a car driven by your sister, who 

had obviously come out to see what was going on, and departed the scene.  [Victim 

1], who had recovered consciousness, was able to render [victim 2] some assistance 

by partially supporting him until the ambulance arrived.   

[11] At hospital he was diagnosed, that is [victim 2], with serious injuries, brain 

injuries which took initially some time for him to recover and indeed, as we have 

heard this morning from [victim 2] direct, he has not fully recovered and is unlikely 

to fully recover.   

[12] These two men were struck by a person who has been a professional boxer.  

Hence one might think, and it is quite apparent from what happened to them, the 

force of a blow from you, whether it be a punch, a glancing punch or blow or even 

an open-handed slap, would have considerable force behind it sufficient to at least 

momentarily knock [victim 1] out, as he saw stars, and certainly [victim 2].   

[13] At your trial the issue was whether you intended to cause injury and whether 

you were acting in self-defence.  I have to say, listening to the evidence, I would 

reject the issue of self-defence outright as obviously did the jury.  You were pursuing 

these men, you were intent on confronting these men and confront them is what you 

did.  They posed no threat to you at all.  As to the issue of intent, the jury were 

obviously satisfied that you had the required intent.  

[14] So, it is against that factual background that I have to apply the law in respect 

of sentencing.  As Mr Edgar or perhaps Mr Wiles would have pointed out, the law 

requires me to see that you are now held accountable for what you have done, that 

you are accepting responsibility for what you have done.  I take into account the 



 

 

interests of the victims, particularly [victim 2] who has been so seriously affected by 

the blow that you struck.   

[15] I have to be seen to impose a penalty which will be a deterrent to you not to 

take or involve yourself in this type of action again, that is because some slight 

might have been felt that you take steps as you did here to confront those and mete 

out your own system of justice, and also to impose a sentence which will be a 

deterrent to others not to behave in this manner by taking the law into their own 

hands.   

[16] I have heard submissions from both the Crown, that was Mr Smith, and also 

from your counsel Mr Edgar today but formerly from Mr Wiles as to what the 

appropriate sentencing range might be.  There have of course been cases similar to 

yours in the past where sentencing levels have been discussed and imposed but the 

most significant case to deal with your situation is that of Nuku v R,
1
 a decision of 

the Court of Appeal where they set out a number of grades or bands for this type of 

offending depending on the number of aggravating features.   

[17] I have to bear in mind that the maximum penalty that can be imposed for the 

more serious of the two charges is one of seven years’ imprisonment.  In the case of 

Nuku the Court of Appeal, in a category which they styled as band 3, indicated that a 

starting point of two years’ imprisonment up to the statutory maximum, which is 

seven years’ imprisonment, would apply if there were three or more aggravating 

features.   

[18] The Crown suggest or submit that there were five aggravating features in 

this particular case, the first being the seriousness of the injuries suffered by [victim 

2] which has resulted, of course, in his long-term permanent disability.  The second 

is that this was an attack to the head.  The head is a vulnerable part of the body and 

attacks to the head are always regarded more seriously than perhaps other areas.  

Perhaps it was your boxer’s reaction; one significant blow to the head.   

                                                 
1
 Nuku v R [2012] NZCA 584, [2013] 2 NZLR 39, (2012) 26 CRNZ 106 



 

 

[19] The third is what is described as vigilante action.  This is pursuing someone 

with the intention of confronting them and striking them, in other words taking the 

law into your own hands.  The fourth is a degree of premeditation.  This was not an 

instinctive reaction.  You chose to pursue these two men all the way down 

Wyllie Road, over the roundabout and a railway bridge and up into George Street, 

and you had in mind that you were going to deal with them when you caught up with 

them.  That premeditation may not have been in your mind for very long, simply the 

travelling distance, but you certainly had it in your mind. 

[20] The final aggravating factor the Crown point out is the vulnerability of the 

victims.  Basically they were harmless to you, much older than you, walking up the 

road in the opposite direction and in a state of intoxication, not to the point that they 

were incapable of walking but certainly to the point, as we have heard in the 

evidence, that they would have been incapable of driving under the legal limit.   

[21] Now it is three of those aggravating factors which I consider to be of 

significance in this case, the injury of course, the attack to the head and the vigilante 

action.  The premeditation is slightly less significant and the vulnerability of the 

victims also of slightly less significance but nevertheless they are all there in a 

greater or lesser degree and in my view that supports the Crown contention that, 

having regard to the decision in the case of Nuku v R, the circumstances here fit 

squarely within band 3 and I should be considering a starting point of between 

two years’ imprisonment and the maximum.   

[22] However, the Crown are not seeking the maximum penalty.  They are 

submitting a sentence in the vicinity of three years to three and a half years for the 

more serious charge and perhaps an uplift within that of three months for the less 

serious charge, bearing in mind the totality principle that applies in sentencing.   

[23] Mr Wiles, in very carefully prepared submissions endorsed by Mr Edgar 

today, submits that the circumstances would justify a lesser starting point in the 

vicinity of two years’ imprisonment.  That may in part be because some of the cases 

relied on by Mr Wiles are those involving wounding with reckless disregard rather 



 

 

than wounding with intent.  Reckless disregard is often considered to be less 

culpable than injury with intent.   

[24] In my view the appropriate starting point, bearing in mind the facts of this 

case which I heard along with the jury, is not quite as high as the Crown’s upper 

suggestion of three years and six months but certainly is three years’ imprisonment 

which I adopt as a starting point in your case.   

[25] I now have to consider an uplift above that for the offending in relation to 

[victim 1] which, had it been a stand-alone charge, having regard to the severity of 

the blow which initially knocked him unconscious to the ground would have 

justified a sentence in the vicinity of 12 months’ imprisonment but, bearing in mind 

that it has to be cumulative, added onto what I have already imposed, and taking into 

account what is called the totality principle, I am simply going to adopt and impose 

an uplift of three months to bring the sentence up to three years and three months’ 

starting point.   

[26] I now have to consider such matters as I can in mitigation.  Well, the first is 

of course I cannot give you any credit for a plea of guilty because the case went to 

trial.  It is difficult to give much credit for an expression of remorse because it is far 

too late.  A real expression of remorse would have been to have stayed at the scene, 

rendered assistance to the victims, particularly [victim 2] as he lay on the ground, 

and expressed your apologies and regrets at that point.   

[27] That would have been real remorse but I did not detect any remorse during 

the course of the trial because your stance was that you were acting in self-defence.  

The remorse expressed now, in my view, is brought about largely because you are in 

the position that you are, having been found guilty by the jury, so I cannot give much 

credit for remorse. 

[28] However, there are some other issues which have been put before me this 

morning by Mr Edgar and they are that in recent times at least; I have to say recent 

times and you know why I am saying that, in recent times at least you have 

demonstrated yourself to be a good man and that is borne out by the number of 



 

 

people who have written references in your support, including a number of separate 

people from your employer, personal friends, people from the Tamasa Trust and of 

course members of your own family.   

[29] I take into account what they have said and I am prepared to give you a 

modest discount from that sentence on that account.  Accordingly I fall back to what 

will now be the ultimate sentence on the charge of intent to cause grievous bodily 

harm and that will be three years’ imprisonment.   

[30] On the charge of intent to injure in respect of [victim 1], although I said it 

deserves an uplift beyond three years, the actual sentence I am going to impose is 12 

months’ imprisonment but that will be concurrent.  That means it will be absorbed 

within the sentence of three years.   

[31] There is one remaining issue which I have to deal with and that is, given your 

conviction for the charge of wounding with intent to injure, I have to give you the 

three strikes warning and the warning is in the following terms, that given your 

conviction for wounding with intent to injure, where that is the grievous bodily harm 

charge, you are now subject to the three strikes law.   

[32] I am going to give you a warning of the consequences of another serious 

violence conviction.  You will also be given a written notice outlining these 

consequences which lists the serious violence offences.  If you are convicted of any 

serious violence offences other than murder committed after this warning and if a 

Judge imposes a sentence of imprisonment then you will serve that sentence without 

parole or early release.   

[33] If you are convicted of murder committed after this warning then you must be 

sentenced to life imprisonment.  That will be served without parole unless it would 

be manifestly unjust.  In that event the Judge must sentence you to a minimum term 

of imprisonment.   

[34] Just before we adjourn the Court I just wish to express the Court’s 

appreciation for all those persons who have come before the Court today, either to 



 

 

support the victims in this matter and assisting them in coming to terms with what 

has occurred, and in particular in the case of [victim 2]’s situation, all those who 

have been supporting him obviously so carefully over the last year or so, and also 

thank those who have come to support Mr Naketoatama.   

[35] It is always very difficult in a Court like this when I know that there are 

people here who represent both sides of the case and I hope that those that are 

supporting Mr Naketoatama will continue to support him also because the sentence 

will eventually be worked through and he will be returning to the community.   

[36] I thank counsel for their assistance in this case which has been, as I think 

Mr Smith pointed out, because of the nature of the particular charge somewhat 

unusual so I thank you all.   

 

 

C S Blackie 

District Court Judge 


