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[1] The proceedings concern the orders to be made pursuant to the Oranga 

Tamariki Act 1989 (“the Act”) for [N D], born [date deleted] 2015, aged one and a 

half. 

[2] By application dated 1 December 2016 [C N] and [T G] (“the Applicants”), [N 

D]’s [close family relatives] and his current caregivers, seek: 

(a) Discharge s 101 custody order. 

(b) Variation of the s 110(2)(b) additional guardianship order so as to 

appoint themselves additional guardians. 

(c) Appointment as special guardians. 

[3] The question for this decision is whether the jurisdiction exists to make orders 

that culminate with the applicant’s appointment as special guardians.  There is no 

argument as to the appropriateness of the applicants as caregivers, and there is no 

opposition to them being appointed as special guardians.  It is acknowledged and 

accepted that it is in the children’s welfare and best interest that [N D] remains living 

in the care of the applicants.   

Brief history of the proceedings 

[4] An application without notice for a custody order and an on-notice application 

for a declaration order was filed by, as it was then Child Youth and Family Services, 

on [date deleted – five days before child’s birth] 2015, prior to [N D] birth.   

[5] A s 78 order was made without notice on [date deleted – five days before child’s 

birth] 2015 and appropriate directions made. 

[6] On 27 May 2016 the following orders and directions were made: 

(a) A declaration pursuant to s 14(1)(a) and (b). 

(b) Section 101 custody order. 
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(c) Section 110 additional guardianship order. 

(d) Plan of approval. 

(e) Review in August 2016. 

(f) Transfer to the Papakura Family Court. 

[7] No formal review occurred in August 2016, although a review of plan was filed 

in July 2016. 

[8] On 1 December 2016 proceedings were filed by the applicant seeking 

discharge of the custody order, appointment as additional guardians and then 

appointment as special guardians.   

[9] This is a stand-alone application.  Special Guardianship is not sought as an 

order post-declaration or as a result of a review pursuant to s 128. 

Legal principles 

[10] The applicant relies on consideration of a number of sections of the Act, these 

are set out in the attached schedule “A” in full and in the order of their consideration 

rather than in numerical order.  The sections are: 

(1) s 113A  Special guardianship orders; 

(2) s 113B  Effect of special guardianship order; 

(3) s 114 Effect of guardianship order; 

(4) s 126 Persons who may apply for variation or discharge of order; 

(5) s 125 Application for variation or discharge of orders made under 

this part of this Act; 

(6) s 110 Guardianship orders; 

(7) s 127 Court may vary or discharge order; 

(8) s 128 Court to obtain and consider plan for child or young 

person before making certain orders; and 
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(9) s 83 Orders of Court on making of declaration. 

The caregivers’ argument 

[11] The application relies on the following steps to conclude with the appointment 

of special guardianship: 

(a) Pursuant to s 126(e) of the Act the applicant’s are persons who may 

apply for a variation of discharge of orders made under the Act. 

(b) Pursuant to s125(1)(g) an application can be made varying or 

discharging a guardianship order made under s 110 of the Act. 

(c) The Chief Executive is an additional guardian pursuant to s 110(2)(b) 

because of the order of 27 May 2016. 

(d) The existing order can be varied pursuant to s 110(1)(e) (any other 

person) appointing the applicant’s as additional guardians. 

(e) Once appointed as additional guardians (pursuant to s 110(1)(e)) the 

applicants seek to vary the order, appointing them as special guardians 

on their application to be so appointed.  

(f) The applicants are persons who can make the application to vary or 

discharge as they are new guardians by virtue of step (d) above. 

(g) Pursuant to s 125(1)(g) a guardianship order under 110 is an order to 

which s 125 applies. 

(h) What a Court can do pursuant to s 125 is prescribed by s 127.  Pursuant 

to s 127(1) a Court may discharge or substitute an order with any other 

order referred to in s 83(1) or s 84 (1) of the Act (declaration on the 

basis of a child’s offending). 



 

5 

 

(i) The list of orders available under s 83(1) includes at s 83(a)(h) making 

an order under s 110 appointing a guardian. 

(j) Section 110(4) says that the Court may appoint a person appointed as 

an additional guardian (as the applicant’s have been) as a special 

guardian under s 113A. 

[12] The two issues are: 

(a) Section 83(1): the section does not specifically refer to “special 

guardianship” as an order that can be made. 

(b) Section 110(4): whether the section provides jurisdiction to make an 

order because it merely refers to what orders the Court may make.  The 

power to make the order appears to be provided in s 113A. 

What needs to be answered 

[13] The two issues are inter-locked.  If s 110(4) requires a power elsewhere, then 

s 83(1) will have to include special guardianship within its description of guardianship.  

[14] If it is considered that s 110(4) does not require power elsewhere, in other 

words that s 110(4) provides the power to make a s 113A order, then s 83(1) does not 

need to include a description of special guardianship within guardianship. 

[15] There are then two distinct questions to be answered: 

(a) Is there the power in s 110(4) to make a special guardianship order. 

(b) Can the term guardianship in s 83 be read to include special  

guardianship. 

[16] The applicant argues that a broad approach should be taken on the 

interpretation of guardianship pursuant to 83(1) and the powers in s 110(4), so that the 
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term guardianship includes special guardianship and s 110(4) contains the power to 

make a special guardianship order.  In support it is submitted that: 

(a) Section 5(g) of the Interpretation Act 1999 states that the meaning of 

an enactment must be ascertained from its text in light of its purpose. 

(b) That the objects (s 4) and principles of (s 5) of the Act and the 

paramountcy of the child’s welfare and interests support a broad and 

holistic approach which should be adopted. 

(c) Sheehan v Watson1 supports the proposition that it is possible to read 

words into legislation to avoid interpretation that would otherwise 

frustrate its objectives. 

(d) A practicable and purposeful approach should be taken to bridge the 

current lacuna, given it could not have been part of parliament’s 

intention to make provision for an order where there is no jurisdiction. 

Is the power to make a special guardianship order contained in s 110(4)  

of the Act? 

[17] Section 125(1)(g) refers to any guardianship order made under s 110 of the Act.  

In s 110(4) there is reference that the Court may also make an order under s 113A 

(Special Guardianship).  However it is unclear as to whether the order is made under 

s 110 (4) or under s 113A.   

[18] What s 113A says is that the Court may make an order under the section 

appointing a person referred to in s 110(4) as a special guardian.  The reference back 

to s 110(4) indicates that s 110(4) and s 113A only reference each other because the 

circumstances set out in s 110(4) are a prerequisite to making a s 113A order.   

[19] The reference to the appointment of a special guardian in s 110(4) is not the 

actual power of appointment.  It simply describes what may occur if an order for 

guardianship is made.  A reading of s 113A makes it clear that it is the enabling 

                                                 
1 Sheehan v Watson [2010]2 NZLR419 HC. 



 

7 

 

provision, stating “The Court may make an order under this section appointing a 

person referred to in s 110(4) as a special guardian.”  As the pre-requisite states, once 

an applicant is appointed a guardian pursuant to s 110, then the special guardianship 

order can be made pursuant to s 113A.   

[20] It is my view that the two sections work as a two-stop process: 

(a) Appointment under s 110 as guardian; then 

(b) Appointment under s 113A as special guardian. 

[21] Section 110(4) also makes reference to s 127.  It is suggested that a s 113A 

guardianship order can be made under a s 127 application.  However, this creates a 

feedback loop which illuminates the flawed drafting section of s 110.  Following the s 

127 reference leads to the s 127 authority to vary or discharge orders on an application 

under s 125(1) and (2).  In doing so the section refers to s 83 and 84 of the Act.  The 

only plausible reference to special guardianship that can be found in those sections is 

s 83(1)(h).  However, s 83(1) undermines this plausibility by reference straight back 

to s 110 and then follows the argument as set out above (two-step process, 

guardianship and then special guardianship).   

[22] This approach, is for me, confirmed by reading s 2 (interpretation) of the Act, 

which defines special guardianship as “a guardian of a child or young person appointed 

under s 110 who is appointed as a special guardian under s 113A.” 

[23] The conclusion I reach is that there is no power to make a special guardianship 

order under s 110(4) of the Act.  The power resides in s 113A.   

Can the term guardianship in s 83 be read to include special guardianship? 

[24] Special guardianship is introduced by virtue of s 20 – 24 Child, Young Persons 

and Their Families (Vulnerable Children) Amendment Act 2014, which came into 

force on 1 July 2017 as ss 113A and 113B of the Act. 
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[25] Guardianship and special guardianship have separate definitions under the Act.  

Section 2 defines guardianship via s 15 of the Care Of Children Act 2004 (“COCA”) 

which states: 

15  Guardianship defined 

For the purposes of this Act, guardianship of a child means having (and 

therefore a guardian of the child has), in relation to the child,— 

 (a)  all duties, powers, rights, and responsibilities that a parent of the 

child has in relation to the upbringing of the child: 

 (b)  every duty, power, right, and responsibility that is vested in the 

guardian of a child by any enactment: 

 (c)  every duty, power, right, and responsibility that, immediately 

before the commencement, on 1 January 1970, of the 

Guardianship Act 1968, was vested in a sole guardian of a child 

by an enactment or rule of law. 

[26] Section 2 defines special guardianship as meaning “a guardian of a child or 

young person appointed under s 110 who is appointed as a special guardianship order 

under s 113A.”  Under s 113B(1)(a) the effect of a special guardian is further defined.   

[27] The features of special guardianship are: 

(a) A special guardian has custody of a child. 

(b) An order has to (as specified in s 113B(1)(b)) specify access and other 

rights, including any terms and conditions that apply to those rights. 

(c) Pursuant to s 113B(4) the special guardian has the power to hold 

exclusive rights as well as sharing guardianship rights with existing 

guardians.   

[28] Special guardianship is, therefore, a form a guardianship that is of a different 

nature to what has gone before.  Whereas joint guardians under the Act and COCA 

2004 act jointly, with no guardian having greater guardianship rights than another, 

special guardianship, by virtue of its ability to have exclusive guardianship rights 

(apart from the fettering provision of providing information) is a form of guardianship 

placed potentially above joint guardians in respect of those matters which are 

exclusively preserved for the special guardian.  It is a new concept, a form of 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I5a78d1f8e03911e08eefa443f89988a0&&src=rl&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_I62f36a5fe00611e08eefa443f89988a0
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guardianship not envisaged in prior legislation with regards to the operation of 

guardianship.   

[29] There is also the argument that the word “guardian” is found in both 

“guardianship” and “special guardianship”.  Does the Act’s interpretation of 

“guardian” include both concepts and thus allow s 83 and s 125 to implicitly refer to 

s 113A when they refer to “appointing a guardian”. 

[30] The issue is that, as set out in the paragraphs above, “guardianship” and 

“special guardianship” have separate legislative definitions under the Act.  

Guardianship is defined by reference to s 15 COCA and special guardianship under 

s 113B where the effect of special guardianship is set out (where a guardian is 

appointed a special guardian).   

[31] The two concepts “guardianship” and “special guardianship” are tied together 

through the term “guardian”, which is included in both definitions.  However, this term 

is a pre-requisite for “guardianship” or “special guardianship”.  The two orders are 

defined in contrast to each other making them distinctly separate legal tools.   

[32] Returning to the issue of s 83, this section refers to “guardian” under s 110.  As 

established in the section regarding the powers in s 110, s 83 does not of itself include 

the power to make a special guardianship order.  For it to allow the making of a special 

guardianship order it would either: 

(a) Need to say “make an order under s 110/and/or s 113A; or 

(b) Allow the term guardianship to include special guardianship by 

definition. 

[33] Clearly the first option does not exist, the section does not say that.  The second 

circumstance also fails in the face of the reasoning set out at [24] to [31].   
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[34] As referenced above, s 110 does not have the power to make a special 

guardianship order.  Section 83 refers to a “guardian” under s 110, for it to make a 

special guardianship order as well it would need to reference not just s 110, but also 

s 113A.  Guardianship and special guardianship are defined in contrast to each other, 

making them distinctly separate legal tools.  Being a guardian is a prerequisite for 

either order, but reference must be made to the relevant empowering provision for the 

order to be made. 

[35] In acknowledging that “special guardianship” does not naturally fit into the 

ambit of s 83, the applicant argues for the Court to read words into a statute.  This 

approach is articulated in Sheehan v Watson, where Justice Harrison adopted the three 

inter-linked criteria identified by Lord Diplock in Jones v Wrotham Park Settled 

Estates Limited2.  Those criteria guide when it is appropriate to read qualifying words 

into a statute.  They are: 

(a) If it is possible to determine from the act the precise mischief that the 

act was to remedy. 

(b) If it was an accident that the mischief had not been resolved by the acts 

literal meaning. 

(c) If it is possible to say with certainty what additional words would have 

been inserted by draughtsmen and approved by parliament. 

[36] The difficulty I have with regard to reading words into the statute is that special 

guardianship is a distinct creation of the amending legislation.  The circumstances with 

regards to Sheehan v Watson was interpretation of a new act passed.  The matter of 

special guardianship is the insertion of a new concept into existing legislation, which 

itself has been amended on a number of occasions.  The legislation involved was a far, 

simpler piece of legislation, with few purposes. 

                                                 
2 Jones v Wrotham Park Settled Estates Limited [1980] AC74. 
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[37] To define guardianship and special guardianship as the same concept would go 

against the interpretative tools provided within the act.  The concepts have different 

empowering provisions and different checks and balances producing different results.   

[38] Ultimately, I am led to the conclusion that I cannot interpret the meaning of 

guardianship in s 83(1)(h) to include special guardianship.  To do so means interpreting 

the existing meaning of guardianship as envisaged within the section with a whole 

new “grafted on” concept, which is in some respects, at odds with the legislative 

definition of guardianship in the COCA. 

Conclusion 

[39] The conclusion I reach is that there is not the jurisdictional basis to make the 

special guardianship order as sought by the applicants. 

[40] I direct a telephone conference to be convened to discuss how the parties wish 

to proceed with this matter in the light of this decision. 

 

 

 

 

 

 

A P Goodwin 

Family Court Judge 
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Schedule “A” 

 

[113A  Special guardianship orders 

 

(1)  The court may make an order under this section appointing a person 

referred to in section 110(4) as a special guardian of a child or young 

person only if— 

(a)   the appointment is made for the purpose of providing the child 

or young person with a long-term, safe, nurturing, stable, and 

secure environment that enhances [[their]] interests; and 

(b)   either— 

 (i) the child or young person has no other 

guardian; or 

 (ii) the special guardian either replaces, or is 

additional to, an existing guardian of the child 

or young person. 

(2)  For the purposes of this section and section 113B, existing guardian 

means any person (other than a special guardian) who is a guardian of 

the child or young person, or who would be a guardian of the child or 

young person if the court had not made a guardianship order under 

section 110.] 

 

 

[113B  Effect of special guardianship order 

 

(1)  Where a special guardianship order is made in respect of a child or 

young person, then, whether the special guardian is a sole or 

additional guardian and despite anything in this section,— 

 (a)  the special guardian has custody of the child or young person, 

and— 

(i)  no order under section 101 may be made in 

respect of the child or young person; but 

 (ii)  section 114(2)(b) and (c) applies as if the 

special guardian were a sole guardian; and 

 (b)  the order must specify the access and other rights (not being 

custody or guardianship rights), including any terms and 

conditions that apply to those rights, of each existing guardian 

in relation to the child or young person. 

(2)  Where a special guardianship order specifies the access and other 

rights of any existing guardian,— 

 (a)  no existing guardian may apply for an order under [[section 

121(2)(d) or (e)]] concerning [[their]] access or other rights in 

relation to the child or young person, but any other parent or 

person may apply for orders under that section in relation to 

the child or young person, as if the special guardian were a 

sole guardian; and 

 (b)  section 122 applies to any access rights specified in the order 

as if those access rights had been granted by an order made 

under section 121. 

(3)  If a person who is appointed as the sole guardian of a child or young 

person is also appointed as a special guardian, the provisions of this 

Act relating to sole guardians apply, except that— 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577d9ce02511e08eefa443f89988a0&&src=rl&hitguid=I99c325943d0611e6b8f3f870462e5362&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_I99c325943d0611e6b8f3f870462e5362
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I42db2c78083b11e497aaec283ec7de59&&src=rl&hitguid=Ia94c6907083a11e497aaec283ec7de59&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ia94c6907083a11e497aaec283ec7de59
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577d9ce02511e08eefa443f89988a0&&src=rl&hitguid=I7405ba10e00711e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_I7405ba10e00711e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577c2ce02511e08eefa443f89988a0&&src=rl&hitguid=I9b35bf85e01911e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_I9b35bf85e01911e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb57a25ee02511e08eefa443f89988a0&&src=rl&hitguid=Ica20e1aee02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ica20e1aee02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb57a25ee02511e08eefa443f89988a0&&src=rl&hitguid=Ica20e1ade02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ica20e1ade02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577e68e02511e08eefa443f89988a0&&src=rl&hitguid=Icf17c99ae02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Icf17c99ae02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577e68e02511e08eefa443f89988a0&&src=rl&hitguid=Icf17c999e02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Icf17c999e02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb575480e02511e08eefa443f89988a0&&src=rl&hitguid=Ie992370fe01a11e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ie992370fe01a11e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577e68e02511e08eefa443f89988a0&&src=rl&hitguid=Ic79295e8e02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ic79295e8e02111e08eefa443f89988a0
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 (a)  sections 134 and 135 (about reviewing plans) do not apply to 

the court plan that was prepared for the purposes of section 

128; and 

 (b)  despite section 117(1)(a), the order ceases to have effect when 

the child or young person attains the age of 18 years or sooner 

marries or enters into a civil union. 

(4)  If a person who is appointed as an additional guardian of a child or 

young person is also appointed as a special guardian,— 

 (a)  the order must set out which guardianship rights (which may 

include those set out in section 16(2) of the Care of Children 

Act 2004) are to be held exclusively by the special guardian 

and which are to be shared between the existing guardian and 

the special guardian; and 

 (b)  the order must require that the existing guardian is informed 

of any decisions made by the special guardian in the exercise 

of any guardianship rights held exclusively by the special 

guardian; and 

 (c)  the provisions of this Act relating to additional guardians 

apply, except as follows: 

 (i) no existing guardian may apply under section 

115 in respect of any guardianship rights held 

exclusively by the special guardian; and 

 (ii)  sections 134 and 135 (about reviewing plans) 

do not apply to the court plan that was 

prepared for the purposes of section 128; and 

 (iii) despite section 117(1)(a), the order ceases to 

have effect when the child or young person 

attains the age of 18 years or sooner marries 

or enters into a civil union. 

(5)  Every special guardianship order must require that, if the child or 

young person to whom the order applies begins to live with anyone 

other than the special guardian on more than a temporary basis, the 

special guardian must,— 

 (a) if the child or young person, immediately before the 

guardianship order was made, was in the custody of the chief 

executive or a natural person, advise [[the chief executive]]; 

or 

 (b)  if the child or young person, immediately before the 

guardianship order was made, was in the custody of an iwi 

social service, cultural social service, or the director of a child 

and family support service, advise that service or director, as 

appropriate. 

(6)  The obligation on the chief executive imposed by section 7(2)(e) does 

not apply in respect of a child or young person in respect of whom a 

special guardianship order is made. 

(7)  If a child or young person has more than 1 existing guardian, or more 

than 1 special guardian, this section and any other applicable sections 

must be applied with all necessary modifications to each existing 

guardian and each special guardian.] 

 

  

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb5754cde02511e08eefa443f89988a0&&src=rl&hitguid=Icf17c96ae02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Icf17c96ae02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577e6ae02511e08eefa443f89988a0&&src=rl&hitguid=Ic8757ba7e02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ic8757ba7e02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577b32e02511e08eefa443f89988a0&&src=rl&hitguid=Icf79717ae02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Icf79717ae02111e08eefa443f89988a0
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=Idb577d09e02511e08eefa443f89988a0&&src=rl&hitguid=Ica94d936e02111e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Ica94d936e02111e08eefa443f89988a0
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114  Effect of guardianship order 

 

(1)  Where the Court makes an order under section 110 of this Act 

appointing any person as a guardian of any child or young person 

(whether as sole guardian or as a guardian in addition to any other 

person),— 

(a)  That person shall be a guardian of that child or young person 

as if that person had been appointed [under section 27 of the 

Care of Children Act 2004]; and 

 [(b)  If the child or young person is, at the time of the making of 

the order, under the guardianship of the Court under an order 

made under the [[Care of Children Act 2004]], that 

guardianship is suspended during the time when the person 

appointed under section 110 is the guardian (subject to section 

117(2)).] 

(2)  Where the Court makes an order under section 110 of this Act 

appointing any person as the sole guardian of any child or young 

person,— 

(a)  Except to the extent that they are preserved by any other order 

made under this Act, all of the rights, powers and duties of 

every other person who is the guardian of that child or young 

person, or who may become a guardian during the time when 

the person appointed under that section is the guardian, shall 

be suspended and shall have no effect; and 

 [(b)  for the purposes of section 92 of the Care of Children Act 

2004,— 

  (i)  the order constitutes an order about the role 

of providing day-to-day care for the child or 

young person; and 

  (ii)  the person in whose custody the child or 

young person is placed is a person who, under 

the order, has the role of providing day-to-

day care for the child or young person; and] 

 (c) Subject to any custody order made by the Court under section 

101 of this Act, the child or young person shall be deemed to 

have been placed in the custody of that person pursuant to that 

section, and the provisions of sections 104  to  107 of this Act, 

so far as applicable and with all necessary modifications, shall 

apply accordingly. 

 

 

126  Persons who may apply for variation or discharge of order 

 

The following persons may make an application under section 125 of this Act 

in respect of an order specified in that section: 

(a)  The child or young person in respect of whom the order was 

made: 

(b)  Any parent or guardian of that child or young person: 

(c)  Any barrister or solicitor representing the child or young 

person: 

(d)  Any near relative of that child or young person: 

(e)  Any member of that child's or young person's whanau or 

family group: 
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(f) Any person on whom the application for the declaration under 

section 67 of this Act in respect of which the order was made 

has been served in accordance with section 152 of this Act: 

(g)  The [chief executive]: 

(h)  The Director of any Child and Family Support Service: 

[(i)  Any Iwi Social Service or Cultural Social Service:] 

(j)  In respect of an order made under section 83(1)(c) of this Act, 

any person required to receive counselling pursuant to that 

order: 

[(k)  In respect of any services order or interim services order made 

under section 86 or section 86A of this Act, any person or 

organisation required to provide services or assistance 

pursuant to the order:] 

(l)  In respect of any restraining order or interim restraining order 

made under section 87 or section 88 of this Act, any person 

named in that order: 

(m)  In respect of any support order or interim support order made 

under section 91 or section 92 of this Act, any person or 

organisation directed, pursuant to that order, to provide 

support to a child or young person: 

(n)  In respect of any custody order or interim custody order made 

under section 101 of this Act, or any order made under section 

78 of this Act, any person granted custody of the child or 

young person by that order: 

(o)  With the leave of the Court, any other person 

 

 

125  Application for variation or discharge of orders made under this 

Part of this Act 

 

(1)  Any one or more of the persons specified in section 126 of this Act 

may, subject to that section, apply to the Court for the variation or 

discharge of any of the following orders, or for the variation or 

cancellation of any condition of any such order: 

(a)  an order made under section 78 of this Act relating to the 

custody of a child or young person pending the determination 

of [any proceedings]: 

 (b)   an order made under section 83(1)(c) of this Act requiring any 

person to receive counselling: 

(c)   an order made under section 84(1)(b) of this Act directing the 

payment of reparation for any emotional harm or the loss of or 

damage to property: 

 [(d)  any services order or interim services order made under section 

86 or section 86A of this Act:] 

 (e)   any restraining order or interim restraining order made under 

section 87 or section 88 of this Act: 

 (f)   any custody order or interim custody order made under section 

101 of this Act: 

 (g)   any guardianship order made under section 110 of this Act: 

 

 [(ga)  any special guardianship order made under section 113A (but 

only with leave, as required by subsection (1A)):] 

 (h)  Any order made under section 121 of this Act granting access 

to, or conferring rights in respect of, any child or young person. 
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[(1A)  Leave of the court must be obtained before an application is made for 

the variation or discharge of a special guardianship order made under 

section 113A, unless— 

(a)  the application is made by the chief executive, … an iwi social 

service, a cultural social service, or the director of a child and 

family support service; or 

 (b)  all parties to the proposed application agree to the making of  

the application.] 

[(1B) Leave may be given for the purpose of subsection (1A) only if— 

 (a)  in the case of an application for discharge, there has been a 

significant change in the circumstances of the child or young 

person to whom the order relates; and 

 (b)  in the case of an application for variation, there has been a 

significant change in the circumstances of the child or young 

person to whom the order relates, or in the circumstances of 

[[their]] parents or any guardian.] 

(2)  Any one or more of the persons specified in section 126 of this Act 

may, subject to that section, apply to the Court for the variation, 

suspension, or discharge of any support order or interim support order 

made under section 91 or section 92 of this Act, or for the variation, 

suspension, or cancellation of any condition of any such order. 

 

 

[110  Guardianship orders 

 

(1)  Where the court makes a declaration under section 67 in relation to 

any child or young person, or on an application referred to in section 

110A, it may make an order appointing any of the following persons 

to be a guardian of the child or young person: 

 (a)  the chief executive: 

 (b)  an iwi social service: 

 (c)  a cultural social service: 

 (d)  the director of a child and family support service: 

 (e)  any other person. 

(2)  A guardian appointed under subsection (1) must be appointed as— 

 (a)  the sole guardian of the child or young person; or 

(b)  a guardian of the child or young person in addition to any other 

guardian. 

(3)  The director of a child and family support service may not be 

appointed as the sole guardian of a child or young person. 

(4)  If a person who is appointed as a sole or additional guardian of a child 

or young person under this section is a natural person, the court may 

also make an order under section 113A appointing the person as a 

special guardian of the child or young person (including when the 

order under this section is made at a hearing under section 127).] 
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127  Court may vary or discharge order 

 

(1) On the hearing of any application under section 125(1) of this Act for 

the variation or discharge of any order, or the variation or discharge 

of any condition of any order, the Court may— 

 (a) Vary the order in such manner as it thinks fit: 

 (b) Discharge the order: 

 (c)  Discharge the order and substitute any other order referred to 

in section 83(1) or section 84(1) of this Act: 

 [(ca)  Make any order referred to in section 83(1) or section 84(1) of 

this Act in addition to the order (whether or not the Court 

exercises any other power specified in paragraph (a) or any of 

paragraphs (d)  to  (g) of this subsection in relation to the 

order):] 

 (d)  Vary any condition of the order in such manner as it thinks fit: 

 (e)  Discharge any condition of the order: 

 (f)  Discharge any condition of the order and substitute any 

condition that could have been imposed when the order was 

first made: 

 (g)  Impose a further condition of the order. 

(2)  On the hearing of any application under section 125(2) of this Act for 

the variation, suspension, or discharge of any support order or interim 

support order made under section 91 or section 92 of this Act, or for 

the variation, suspension, or cancellation of any condition of any such 

order, the Court may— 

 (a)  Vary the order in such manner as it thinks fit: 

 (b)  Suspend the order for such period as may be specified: 

 (c)  Discharge the order: 

 (d)  Discharge the order and substitute any other order referred to 

in section 83(1) or section 84(1) of this Act: 

 [(da)  Make any order referred to in section 83(1) or section 84(1) of 

this Act in addition to the order (whether or not the Court 

exercises any other power specified in paragraph (a) or 

paragraph (b) or any of paragraphs (e)  to  (i) of this subsection 

in relation to the order):] 

 (e)  Vary any condition of the order in such manner as it thinks fit: 

(f)  Suspend any condition of the order for such period as may be 

specified: 

 (g)  Discharge any condition of the order: 

 (h)  Discharge any condition of the order and substitute any 

condition that could have been imposed when the order was 

first made: 

 (i)  Impose a further condition of the order. 

(2A) Not in force. 

[(3)  Where the Court makes any order under this section, the Court may, 

where it considers it necessary or desirable to do so, make such order 

under section 134 of this Act as it thinks fit with respect to any plan 

or revised plan in force concerning the child or young person.] 

 

 

128  Court to obtain and consider plan for child or young person 

before making certain orders 

 

(1)  Where the Court proposes to make any one or more of the orders 

specified in subsection (2) of this section in respect of any child or 
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young person, the Court shall, before making any such order, obtain, 

in relation to that child or young person, a plan prepared in accordance 

with sections 129 and 130 of this Act. 

(2)  The orders referred to in subsection (1) of this section are as follows: 

 (a)  a services order under section 86 of this Act … : 

(b)  a support order under section 91 of this Act in respect of any 

child or young person: 

(c)  an order (other than an interim order) under section 101 of this 

Act placing any child or young person in the custody of any 

person: 

(d)  an order under section 110 of this Act appointing any person as 

the sole guardian of a child or young person: 

[(e)  a special guardianship order under section 113A.] 

(2A) Not in force. 

(3)  Where, pursuant to subsection (1) of this section, the Court is required 

to obtain a plan in relation to a child or young person, that plan shall 

be prepared notwithstanding that a plan prepared pursuant to this 

section is already in force in relation to that child or young person, 

and on the preparation of that plan any plan already in force in relation 

to the child or young person shall cease to be in force. 

(3A) Not in force. 

[(4)  Notwithstanding anything in subsection (1) of this section, where— 

(a)  the Court proposes to make an order in respect of a child or 

young person; and 

(b)  but for this subsection, the Court would be required, pursuant to 

subsection (1) of this section, to obtain a plan in respect of the 

order; and 

(c)  the making of the order would be in accordance with a decision, 

recommendation, or plan made or formulated by a family group 

conference; and 

 (d)  that conference has already formulated, in respect of the child 

or young person, a plan that complies with the requirements of 

section 130 of this Act; and 

 (e)  either— 

  (i)  that plan was prepared in consultation with 

the [[chief executive]] …; or 

  (ii) the [[chief executive]] consents to that plan 

being treated as a plan obtained by the Court 

pursuant to subsection (1) of this section,— 

the Court may treat that plan as a plan obtained by the Court pursuant 

to subsection (1) of this section, and that subsection and the other 

provisions of this Act that relate to plans obtained pursuant to that 

subsection shall apply accordingly as if the plan had been prepared by 

the [[chief executive]].] 

 

 

83   Orders of Court on making of declaration 

 

(1) Where the Court makes a declaration under section 67 of this Act 

relating to a child or young person, it may do one or more of the 

following things: 

(a)  discharge the child or young person, or any parent or guardian 

or other person having the care of the child or young person, or 

both, from the proceedings without further order: 
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(b)  order that the child or young person, or any parent or guardian 

or other person having the care of the child or young person, or 

both, come before the Court, if called upon within 2 years of 

the making of the order, so that the Court may take further 

action under this section: 

(c)  order one or more of the following persons to receive 

counselling from such person or persons, and subject to such 

conditions, as are specified by the Court: 

  (i)  the child or young person: 

(ii) any parent or guardian or other person having 

the care of the child or young person: 

 (iii) any person in respect of whose conduct a 

restraining order or an interim restraining 

order was sought or made in the proceedings: 

(d)  make a services order under section 86 of this Act: 

(e) make a restraining order under section 87 of this Act: 

(f)  make a support order under section 91 of this Act: 

(g)  make a custody order under section 101 of this Act: 

(h)  make an order under section 110 of this Act appointing a 

guardian of the child or young person. 

(1A) Not in force. 

(2)  Where the Court makes an order under subsection (1)(c) of this 

section, sections 74  to  77 of this Act shall apply, with all necessary 

modifications, with respect to that order as if it were a direction made 

under section 74(1) of this Act. 

[(2A)  If the court makes an order under section 101 (other than an order to 

which section 102 applies) or an order under section 110 on a 

specified ground (as defined in section 18B(4)), the court may 

determine that there is no realistic possibility that the child or young 

person will be returned to the parent or guardian or person having the 

care of the child or young person before the care or protection order 

was made.] 

[(2B)  A determination under subsection (2A) may be made either— 

 (a)  at the same time as the making of an order referred to in 

subsection (2A); or 

 (b)  on an application made at any subsequent time, in accordance 

with the relevant rules of court (if any), by a person who may 

make an application under section 68.] 
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