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[1] The defendants are jointly charged with the following: 

(a) Possession of a Class A controlled drug methamphetamine for supply; 

(b) Possession of a Class C controlled drug, benzylpiperazine (“BZP”); 

and 

(c) Attempting to pervert the course of justice. 



 

 
 

[2] Ms Powle is also charged with an additional six charges of supplying 

methamphetamine, two charges of selling BZP, and three charges of offering to 

supply methamphetamine. 

[3] In an application dated 3 February 2016, the Crown applied to lead 

propensity evidence against both defendants.   

Alleged Facts of the Present Case 

[4] On 17 October 2013, pursuant to a search warrant, the police searched the 

defendant’s home address at [address deleted].  In a rubbish bin in the kitchen, 

underneath and obscured by a bag of rubbish, police found a first aid kit.  That kit 

contained: 

(a) $4,910 in cash; 

(b) Three small zip lock bags with approximately one gram of 

methamphetamine in each; 

(c) Two small zip lock bags with approximately half a gram of 

methamphetamine in each; 

(d) 88 BZP pills; 

(e) Two sets of electronic scales; 

(f) A number of empty and unused small zip lock bags; and 

(g) Pieces of paper and with handwritten notes and numbers. 

[5] At an earlier trial of this matter, Ms Powle accepted in evidence that the 

handwritten notes were her writing.   

[6] In addition a pink Samsung phone was located on the kitchen bench.  The 

Crown allege the phone is attributable to Ms Powle and at the earlier trial Ms Powle 



 

 
 

accepted she did use the telephone.  The Samsung box for Ms Powle’s pink Samsung 

was also found in the first aid kit and along with the drugs.  Two methamphetamine 

pipes were also located at the address along with a zip lock bag of methamphetamine 

containing .769 grams, which was located in Mr Abernethy’s wallet. 

[7] The police obtained the Telco data for the defendant’s mobile phones.  The 

Crown’s case is that the text messages established that Ms Powle was supplying and 

offering to supply methamphetamine, and was selling BZP. 

Propensity Evidence 

[8] The propensity offending relates to 5 grams of methamphetamine hidden at 

the defendants home at [address deleted], in a slipper in the master bedroom, which 

was located during a search of the defendants’ property on 20 September 2011.  Both 

defendants pleaded guilty to possessing that methamphetamine for the purposes of 

supply on 24 June 2014.  Mr Abernethy was sentenced to 18 months’ imprisonment 

on 24 June 2014, and on 11 September 2014, Ms Powle was sentenced to 7 months 

home detention. 

Trial Issue 

[9] At an earlier trial of these matters, counsel for Ms Powle, Mr Hamlin made 

an opening statement in which he advised that Ms Powle’s defence so far as the 

drugs located in the first aid kit was concerned, is that she did not know they were 

there, and therefore she did not possess them or control them.  Ms Powle gave 

evidence was that she did not place the first aid kit in the rubbish bin.   

[10] Mr Krebs, for Mr Abernethy, did not make an opening statement at the earlier 

trial.  He did however, submit during an application for dismissal of the charges 

brought at the conclusion of the Crown case, that there was no evidence that  

Mr Abernethy knew of the first aid kit, that there was no evidence that he knew the 

first aid kit contained drugs, and even if he did know, there was no evidence that he 

had control over the drugs.   



 

 
 

[11] The Crown submits that it is therefore apparent from the way in which the 

trial was run on an earlier occasion, that the trial issues in relation to the first aid kit 

will be: 

(a) Did the defendants know of the presence of controlled drugs in the 

first aid kit in a rubbish bin in the kitchen? 

(b) So far as Mr Abernethy is concerned, even if he had knowledge, was 

he in possession of the drugs, i.e. was he in control of them, and was 

he intending to exercise control over them? 

[12] At any re-trial, the Crown will rely on the text messages which they say 

established that Ms Powle was dealing in methamphetamine and BZP in the two 

months leading up to the search, including on the very morning that the police 

arrived. 

[13] The Crown will also rely upon audio recordings of conversations between the 

two defendants which took place firstly a week after the police search on 24 October 

2013, and a further conversation on 26 October 2013.   

(a) Following are the relevant portions of the exchange on 24 October 2013: 

Abernethy: What did they take my wallet and all? 

Powle:  They’ve the whole bags gone 

Abernethy: Fuck 

Powle: Everything, yeah, they’ve taken, they’ve taken, they didn’t they didn’t 

even tip the place up Phil, they went straight for the rubbish bin. 

Abernethy: So someone’s squealed? 

Powle:  Yeah 



 

 
 

Abernethy: Like who, only 

Powle:  Dunno 

Abernethy: Not many people know about the rubbish bin Antoinette 

[…] 

Powle:  […] they’ve got the they found the lollies. 

Abernethy: They what? 

Powle:  They found the lollies obviously. 

Abernethy: Yeah 

Powle: But depending on what they came back as, they might come back as 

Class C. 

(b) The following is the relevant portion of the conversation on  

26 October 2013: 

Abernethy: And and I was thinking about that, now who knows about the 

rubbish bin. 

Powle: I know I know.  That’s what I said to Josh, I said I’ve got this 

gut feeling that it’s someone closer than we think. 

Abernethy: Nah yeah well that’s it’s it’s cause I haven’t told anyone about 

that so it’s gonna be their mate […] I’m positive I haven’t told 

anyone about it. 

[14] The Crown submits that the propensity offending demonstrates a tendency for 

the defendants to jointly possess methamphetamine for the purpose of supply. 



 

 
 

Section 43 Evidence Act 2006  

[15]  In assessing whether the propensity evidence should be admitted, the Court 

must take into account those factors set out in s 43 (3) of the Evidence Act, 2006.   

[16] In this case there is no dispute that the evidence of the defendants previous 

convictions is propensity evidence, however it is submitted by each defendant that 

the probative value of the evidence is low, and that in any event, the risk that the 

evidence may have an unfairly prejudicial effect on the defendants outweighs any 

probative value of the propensity evidence.   

[17] The Crown case is that both defendants were jointly in possession of the first 

aid kit and the drugs inside it. 

[18] Section 43 of the Evidence Act 2006, sets out the considerations which the 

Court must consider when assessing the probative value of the propensity evidence 

in question.  I do so, as follows: 

Frequency 

The propensity evidence relates to a single previous incident.  

Connection in time  

The propensity offending occurred on 20 September 2011.  The 
present allegation relates to 17 October 2013, approximately two years 
later.  Both the defendants were on bail for the propensity offending at 
the time of the present alleged offending. 

Extent of Similarity 

Both the propensity evidence and the present offending involve 
possession of comparatively small amounts of methamphetamine.  On 
both occasions the methamphetamine was located at the defendant’s 
home address, namely [address deleted].  On both occasions the drugs 
were hidden inside the home itself in commonly used areas, that is a 
rubbish bin in the kitchen, and in a slipper in the bedroom.  On both 
occasions the methamphetamine was accompanied by other indicia of 
supply namely, electronic scales and snap lock bags. 

  



 

 
 

Were the circumstances in which the drug offending occurred were 
unusual? 

I do not consider having amounts of a Class A controlled drug in a 
domestic home to be usual. 

[19] Both defence counsel for both Ms Powle and Mr Abernethy submit that the 

probative value of the propensity evidence is low.  In relation to the issue in dispute, 

namely whether the defendants had knowledge of and intention to exercise 

possession of the methamphetamine on the premises.   

[20] Counsel for Ms Powle submits that the circumstances surrounding her 2014 

conviction differs to the current charges in that Ms Powle admitted to knowingly 

intending to exercise possession of the methamphetamine on that earlier occasion, 

whereas in the present case she claims that she did not know of the 

methamphetamine which was found in the rubbish bin.  It is submitted that people 

other than the defendants, had access to the kitchen area and it is they who could be 

responsible for possessing the methamphetamine. 

[21] I am of the view that the probative value of the propensity evidence is 

relatively high.  I note that similar arguments as those raised by the defence in the 

present case were raised during argument in the case of Luang-saysy v R1

                                                 
1 CA191/2014 [2014] NZCA 301 

.   The facts 

of that case were that Mr Luang-saysy was located living at a property and sleeping 

on a couch in the living room of his uncle’s home.  A search was conducted and 

police found methamphetamine in the arm of the couch along with $20,000 in cash 

on the coffee table and a glass pipe normally used for smoking methamphetamine.  

Next to the couch was a seller’s kit which included zip lock bags, a set a scales and 

cash.  Methamphetamine had also been located in the uncle’s bedroom and in the 

uncle’s jacket.  Mr Luang-saysy had a previous conviction for possession of 

methamphetamine for supply arising in relation to an incident two years earlier, for 

which he had been sentenced to imprisonment.  As in the present case  

Mr Luang-saysy’s defence was that the items located in the house did not belong to 

him.  His counsel had submitted that the current offending differed from his earlier 

offending in that he had admitted the earlier offending, and claimed that the 

methamphetamine and other items located in the lounge did not belong to him.   



 

 
 

[22] In that case, the Court of Appeal said at paragraph 8: 

The previous conviction is evidence of the propensity articulated by the 
Crown.  It is a circumstance which makes it more likely that the items found 
on this occasion were in Mr Luang-saysy’s possession.  The time period 
between the conviction and the present charges is not particularly long, 
especially given that much of that time was spent in prison.  Although the 
scale of the offending may have increased, the type of offending is the same.  
Whether it is material that Mr Luang-saysy accepted the earlier offending 
but denies the present charges will be for the jury to assess.   

[23] In the present case, I find that the previous conviction for possession of 

methamphetamine for supply, in the circumstances as have been previously outlined, 

makes it more likely that the methamphetamine found in the defendants kitchen on 

the present occasion, were in the defendant’s possession. It would be a surprising 

coincidence that both defendants might possess methamphetamine for supply in their 

home in September 2011 and yet know nothing about the methamphetamine located 

in their own kitchen, two years later, in October 2013. The time period between the 

conviction and the present charges is not long, and the type of offending is the same. 

Whether it is material that the defendants accepted the earlier offending but deny the 

present charges will be for the jury to assess.  This is not a case in which the defence 

case will be overwhelmed by the propensity evidence. Nor is it a case where the 

Crown will be relying almost solely on the propensity evidence. There is significant 

other evidence pointing to the defendants having been in possession of the 

methamphetamine located in the kitchen, with knowledge and control, namely the 

intercepted telephone calls between the two defendants which the Crown will also be 

relying upon.  

[24] Both defence counsel relied up the decision of Rei v R. 2

                                                 
2 CA76/2012 [2012] NZCA398 

  I do not find that 

case to be relevant to the present facts of this case. Mr Rei faced allegations of, inter 

alia, possession of methamphetamine for supply and possession of precursor 

substances with the intention that it be used in the manufacture of methamphetamine. 

The charges arose from a search of a garage outside Mr Rei’s house. His house was a 

halfway house that provided accommodation for other persons. Mr Rei was running 

a defence of alibi, as Mr Rei claimed to have been away from the house and garage 

searched for several days. Mr Rei had previous convictions for permitting premises 



 

 
 

for the manufacturing methamphetamine, possession of methamphetamine 

simpliciter along with fantasy, cannabis and utensils for using methamphetamine, 

and a conviction 5 years earlier for manufacturing methamphetamine and possession 

of methamphetamine for supply.  

[25] Unlike Rei, this is not a case where there were other persons living at the 

defendants’ property where the methamphetamine was located.  This was the 

defendants’ residential property, and the methamphetamine was located in their 

kitchen. There is no suggestion of alibi in the present case. In light of these 

differences and in light of the other evidence linking them to the methamphetamine 

located in their kitchen, namely the telephone interceptions, I find that this case is 

distinguishable from that of Rei, and is much more closely aligned on its facts to the 

case of Luang-Saysy. 

Prejudicial Effect 

[26] The defence counsel for Ms Powle and Mr Abernethy submit that the risk of 

prejudice to the defendants created by allowing the admission of the evidence in 

question would be high and could not be cured by jury directions.   

[27] They submit that there was a real risk that the jury would place 

disproportionate weight on the evidence regarding the previous convictions and 

reaching a verdict on the current possession for supply charge. 

[28] Counsel for Ms Powle submits that the problem for her becomes more 

pronounced in relation to other charges she faces. It is submitted that the introduction 

of the previous conviction will create significant prejudice to her defence to the six  

charges of supplying methamphetamine which she also faces. 

[29]  It is submitted that there is a very high risk that the jury will use 

impermissible reasoning and treat the earlier conviction as probative of those other 

charges that she faces. 



 

 
 

[30] I am of the view that to the extent the jury might be tempted to place weight 

on Ms Powle’s and Mr Abernethy’s bad character (in that they have a conviction for 

possession of methamphetamine for supply), rather than on the evidence in relation 

to the current charges, that a direction from the trial judge can appropriately deal 

with that concern.  Furthermore, a direction from the trial judge can make it clear the 

proper purpose for which the propensity evidence is to be adduced. The introduction 

of the propensity evidence does not prevent the defence from calling evidence as to 

the possibility of others placing the methamphetamine in their kitchen without their 

knowledge and not under their control. The trial judge will be able to direct the jury 

as to how the propensity evidence can properly be used. 

[31] For the reasons set out above, I find that the application for the Crown is 

granted and the Crown may lead evidence of the defendants’ previous conviction for 

possession of methamphetamine for supply. 

 

 

 
J C Moses 
District Court Judge 
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