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ORAL RULING OF JUDGE C N TUOHY                                                            

(as to admissibility of evidence obtained from a search)  

 

 

[1] Botha Lake is facing trial on four charges of burglary, two committed on 

4 October 2016 and the other two between 31 October and 2 November 2016.  An 

application has been made for an order declaring admissible evidence obtained from 

a warrantless search of [address deleted] on 2 November, at which property stolen in 

the latter two burglaries was located.   

[2] The background circumstances are that the police were, on [date deleted] 

November, looking for Mr Lake in order to arrest him for the two earlier burglaries 

because they had obtained DNA evidence which linked him to an electric torch which 

had been stolen in one of those burglaries and left, obviously by the burglar, at the 

second of those earlier burglaries.  Apart from the electric torch, there was a 



 

 

considerable amount of property unrecovered, which had been stolen in those two 

earlier burglaries, particularly cash and jewellery.   

[3] On [date deleted] November, [the Sergeant] , in company with a [Detective] 

who is the Family Harm Co-ordinator in the Kapiti Area, went to the property, a 

residential home, at [address deleted].  Their purpose was to speak to the person they 

believed was the occupant of the property, [Kerry Harlow].  They wished to speak to 

her for two reasons.  First, [the Detective] wished to speak to her on “unrelated 

matters”. (I use the phrase used by the police in their formal written statement).   

[4] The second reason for wishing to speak to Ms [Harlow] was that [the Sergeant] 

wished to speak to her in order to find out whether she could give him a current address 

for Mr Lake, whom he was wanting to locate and arrest.  The detective told the 

sergeant that Mr Lake was not welcome at Ms [Harlow]’s address and that she, Ms 

[Harlow], might assist him in providing an address for Mr Lake.  I infer from that 

evidence that Mr Lake had been in some form of relationship with Ms [Harlow] but 

that it had broken down.  As it turned out Ms [Harlow] was not at the property when 

the police arrived but Mr Lake was.  [The Sergeant] was surprised about that because 

of the intimation he had been given by [the Detective].   

[5] When they arrived at the property and before going to the door of the house 

itself, they found Mr Lake in the garage sorting through property.  After [the Sergeant] 

had spoken with Mr Lake, he was arrested for the earlier burglaries of 4 October and 

taken back to the Kapiti Police Station by [the Detective] , leaving [the Sergeant] there 

alone.  [the Sergeant] had formed the view that he wanted to search the house for 

evidence relating to the 4 October burglaries for which Mr Lake had just been arrested.  

I assume that the evidence he wanted to look for was property stolen in either of those 

two burglaries of 4 October.  He also formed the view that he wished to carry out a 

search without a warrant pursuant to s 83 Search and Surveillance Act 2012 because 

he said that if not evidential material might be destroyed or concealed.  He thought 

that because [an associated person] had entered the property while he had been 

speaking to Mr Lake and had not emerged.  He deduced from that that [the associated 

person] was presumably inside the property.  Of course he also, at that point, had no 

sure knowledge whether or not Ms [Harlow] or anyone else for that matter was inside. 



 

 

[6] The decision to carry out a warrantless search was also a result of the fact that 

the sergeant could not call on other police officers immediately, apart from one, [the 

Senior Constable] , and he considered that the property could not be effectively 

guarded, leaving only one of them there while a warrant was obtained.  When [the 

Senior Constable]  arrived the two officers carried out a search of the property.  On 

entry to the house they discovered that there was no one inside.  Ms [Harlow] was not 

there, nor was [the associated person].  They deduced that [the associated person] must 

have left over the back fence because they did not see him otherwise leave. 

[7] In their search they found property which had been stolen in the two latter 

burglaries which had been committed, in one case fairly nearby, at [victim address 

deleted].  The area that the stolen property was found in was an internal courtyard 

between the garage and the back door.  Although the point was not explored in 

evidence, this appears to have been in a courtyard area which the officers would have 

had to walk through in order to go from the garage where [the Sergeant] had been 

speaking to Mr Lake, to the back door.  In other words, they would have had to walk 

past the stolen property in order to get to the back door from the garage where Mr 

Lake was first located and spoken to. 

[8] [the Sergeant] realised that property found in that area, or at least one item of 

it, an electric winch, was stolen in a burglary committed nearby within the hours 

before.  He left the search leaving [the Senior Constable]  there and showed photos 

which [the Senior Constable]  had taken to the nearby householder who had been the 

victim of that burglary and she identified the electric winch as having been stolen in 

the burglary.  [the Sergeant] then went back and continued. 

[9] As they were about to leave, at about [time deleted], which was about two 

hours after they had arrived, [Kerry Harlow] arrived back at the property.  She made 

no complaint about the search.  She walked through the property with the officers.  

She told the officers that the house was her [close family member]’s property; that she 

had been living in it but was no longer allowed to live there; that she was in the course 

of moving out that day and that she should have gone the Friday before.  The next day 

the police wished to make a further search, in which nothing was found relative to 



 

 

these burglaries, and they obtained consent from [Ms Harlow’s close family member] 

to do so.   

[10] So, the evidence is objected to on the basis that the police did not have the right 

under s 83 to carry out a warrantless search of this property and the search was 

therefore unlawful and a breach of an enactment.  In other words, to put it in the 

context of the Evidence Act 2006, that the evidence was improperly obtained.  

[11]  The first issue is, were there grounds for a lawful search under s 83 Search and 

Surveillance Act?  That section provides that a place may be searched without warrant 

for evidential material relating to an offence if the person searching has arrested 

someone for the offence and has reasonable grounds to believe that evidential material 

relating to the offence is at that place and has reasonable grounds to believe that the 

evidential material will be destroyed or concealed if entry to that place is delayed to 

obtain a warrant. 

[12] It is important to point out that what is required is reasonable cause to believe.  

Belief means that there has to be an objective and credible basis for thinking that a 

search will turn up evidence, evidential material relating to the offence, at that place 

and also there must be an objective and credible basis for believing that such evidential 

material will be destroyed or concealed if entry is delayed to obtain a warrant. 

[13] Here the reasons why [the Sergeant] said that he thought that evidential 

material relating to the offence would be there is first, obviously because Mr Lake was 

present at that place and secondly, that he was sorting through property at that place.  

Certainly Mr Lake was there and there was some reason to believe that because of the 

inferred prior relationship with Ms [Harlow], he is likely to have frequented the 

property earlier and also he was sorting through property at the address.  However, it 

has to be pointed out that [the Sergeant]’s knowledge of the degree of Mr Lake’s prior 

connection to the property during the period since 4 October, was very tenuous.  All 

he really knew was that he had in the past had some relationship with Ms [Harlow] 

and that he was there on the day and that he was sorting through property.  In my mind 

that is a tenuous basis at best for believing, not just suspecting, that evidential material 

relating to the burglaries a month or so previously would be there.   



 

 

[14] The other factor is that there have to be reasonable grounds to believe that if it 

was there, it would be destroyed or concealed in the time it took to get a warrant.  

Again, it seems to me that any basis for such a belief is tenuous at the best.  They 

certainly knew that [the associated person] had entered the property and not to their 

knowledge exited.  But there was no evidence that [the associated person] had any 

relationship with Mr Lake.  There is no evidence that he himself was an associate or 

likely to destroy or conceal evidence to protect Mr Lake or anyone else who may have 

placed stolen property there.  [The associated person] has certainly been involved with 

the police and been involved with [the Sergeant] but it is clear from his conviction list 

that his involvement with the police is almost entirely for driving offences; driving 

while disqualified and drink-driving.  There is really no sound basis for believing that 

he might start destroying or concealing stolen property, if indeed there was some from 

those burglaries on the property.  I mean by “those burglaries” the burglaries of 4 

October.   

[15] I am not satisfied that there were reasonable grounds to believe that evidential 

material from those burglaries were at the place.  Nor am I satisfied that there were 

reasonable grounds to believe that if there were items from those burglaries there, they 

would be destroyed or concealed by any person who might have been inside the place.   

[16] Of course that is not the end of the matter by any means.  That is simply a 

conclusion in terms of s 30 Evidence Act that on the balance of probabilities, the 

evidence is improperly obtained. 

[17] The next step is that if the Judge does find that the evidence has been 

improperly obtained, the Judge must determine whether or not the exclusion of the 

evidence is proportionate to the impropriety by means of a balancing process that gives 

appropriate weight to the impropriety and takes proper account of the need for an 

effective and credible system of justice.  In doing that the Court may, among any other 

matters, have regard to the various factors set out in s 30(3) Evidence Act.  In that 

balancing exercise I consider the following factors are significant. 

[18] First when looking at the importance of any right breached and the seriousness 

of the intrusion on it, I have to say that although the inside of the house was searched, 



 

 

the police do not seek to lead any evidence of anything found inside the house.  The 

evidence in question here is evidence which was found in what is described as an 

internal courtyard, but it really was just a yard in the area between the garage and the 

back door and, as I understood the evidence, the police would have to walk past the 

place where that evidence was found to get from where they were in the garage to the 

back door.  In other words, they would have to go there to inquire whether there was 

anyone home and if there was, they could search the property.  So I consider that any 

right breached in entering that internal courtyard area, if my understanding of the way 

they got there is correct, is minimal.   

[19] But the even more significant factor in my view is Mr Lake’s lack of any 

privacy interest here.  He was not inside the house, he was just there in the garage.  

The evidence does not establish that he was there with the permission of the lawful 

occupant.  The evidence does not establish clearly who the lawful occupant was.  It 

may have been Ms [Harlow] moving out, it may have been her [close family member].  

The fact that he was there, in the particular circumstances of this case, does not lead 

to an inference that he was there with the acquiescence of anyone having any sort of 

licence to be present at the property, to use the words of the Court of Appeal in 

paragraph 67 in R v Williams1 which is the leading case, although pre the Evidence 

Act 2006, on this particular issue of the status of a person to a privacy interest.  He 

may well have been there without the consent or even against the consent of the lawful 

occupant, whoever that may be, although that has not been proven either.  But I am 

certainly not prepared to infer by his presence that he was there with the acquiescence 

of anyone having a licence there.  While it was not proven, it may well be that he was 

a trespasser. 

[20] There was no complaint from either of the persons who may have had a licence 

to be there or some form of legal or actual right of occupation of the property.  If 

anything, Ms [Harlow’s] acquiescence to the police inquiries and presence when she 

arrived and her [close family member]’s consent to entry the next day indicate that 

neither would have had any problem with the search carried out.   

                                                 
1R v Williams [2007] NZCA 52, [2007] 3 NZLR 207 



 

 

[21] So I do not consider that Mr Lake’s presence in the garage of the property, 

sorting through property, gives him any sort of privacy interest to be recognised in the 

context of this case.  That does not mean that someone else who happens to be on a 

property has no particular privacy interest automatically.  It simply means that in the 

circumstances of this case, I am not prepared to find that he does have any privacy 

interest, merely because he happened to be there sorting through property when the 

police arrived. 

[22] Other factors in s 30 which may be relevant are the nature and quality of the 

improperly obtained evidence and the seriousness of the offence with which the 

defendant is charged.  In one sense the evidence has some quality in that it is plainly 

evidence relating to the burglary, namely that what was stolen in a burglary a short 

time previously was found at an address at which Mr Lake was found.  However - and 

I am sure that counsel on both sides are aware of this - although that shows a close 

connection between the burglaries and [address deleted] and someone who has been 

there, by the same token that Mr Lake’s connection with that property is not clear to 

put it mildly, the strength of that evidence, in terms of linking him to the burglaries, is 

likewise questionable.   

[23] Looking at the seriousness of the offence, residential burglaries are always 

relatively serious offences.  They are not the worst offences in the criminal law but 

they are by no means minor as recognised by the maximum penalty.  There were other 

investigatory techniques available and that was to leave one officer at the property and 

to obtain a warrant.  That may have taken an hour or two.   

[24] So there are factors going each way.  The balance that has to be weighed is 

between the appropriate weight of the impropriety, taking proper account of the need 

for an effective and credible system of justice.  This evidence is not particularly strong 

evidence against Mr Lake for the very reason that his link to the property may have 

been somewhat tenuous at that particular time.  On the other hand, I consider that he 

has zero privacy interest to be protected here because the sole link he has to the 

property is that he happened to be there, not necessarily with any consent, at the time 

the police arrived. 



 

 

[25] Weighing it all, I do not think that the exclusion of the evidence is proportionate 

to the impropriety and the major reason for that decision is because I do not think Mr 

Lake has any particular privacy interest proven in relation to this property.  So I hold 

that the evidence is admissible.   

 

 

 

C N Tuohy 

District Court Judge 


