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ORAL RULING OF JUDGE E M THOMAS: 

[HEARSAY] 

 

A. The Crown’s application is granted.  The hearsay evidence is admissible. 

B. Publication of this decision and any part of the proceedings including the 

result in any news, media, Internet or publicly available database is 

prohibited until the final disposition of trial.  Publication in a law report 

or law digest is permitted. 

 

  



 

 

REASONS 

Background 

[1] Ms Devi, in November last year you were working at a facility that cares for 

elderly patients.  On 29 November, you were dealing with [the victim].  It was a 

difficult exchange.  You accept that you placed your hands on her shoulders to restrain 

her or to calm her down.   

[2] The Crown’s case is that you went further.  That you deliberately struck her on 

her face.  The evidence of that at the moment comes from the reported observations 

from [the witness] who also worked at the same facility, although she did not see how 

[the victim] got the bruises on her face that she later presented with.  She claims to 

have seen you shaking her by the shoulders, that when she turned away she heard a 

loud slap or slapping noise. The Crown says that is consistent with you having struck 

[the victim] and caused the bruises that she later presented with. 

[3] [The victim] is elderly.  She also suffers from dementia.  She has difficulty with 

short-term memory.  The evidence from both her treating physicians and her family is 

that she would not be able to take part in any trial as a witness.  However, the Crown 

wishes to lead evidence of three statements that she made to her daughter, [proposed 

witness 1], and one that she made to a worker in the facility, [proposed witness 2].  In 

each of those statements she claimed that she had been punched. 

This application 

[4] The Crown applies to have those statement admitted as hearsay evidence.  You 

oppose. 

The issues 

[5] These are: 

(a) Are these hearsay statements? 



 

 

(b) Do the circumstances relating to the statements provide reasonable 

assurance that the statements are reliable? 

(c) Is the maker of the statements unavailable? 

(d) What is the probative value of the evidence? 

(e) Does the probative value of the evidence outweigh the risk of unfair 

prejudice on the proceeding? 

(f) Does the probative value of the evidence outweigh the risk that the 

evidence would needlessly prolong the proceeding? 

Are these hearsay statements? 

[6] They are and you accept that. 

Do the circumstances relating to the statements provide reasonable assurance 

that the statements are reliable? 

[7] It is important here to recognise that at this stage s 18 does not require me to 

examine the reliability of the contents of the statements.  In other words, whether [the 

victim’s] claims that she was punched are themselves reliable.  That is a matter for the 

fact finder.1  What I need to look at are the various matters set out in s 18, and 

particularly those set out in the definition of circumstances set out in s 16.  Looking at 

those factors, the following then is relevant. 

[8] These were initially unprompted disclosures.  There is a suggestion by you, in 

your submissions, that [the victim] was led into making the disclosures to her daughter 

by her daughter.  However, the statements themselves do not suggest that.  There is 

nothing on the evidence that suggests that. 

[9] She disclosed to people that she would ordinarily expect to owe some 

responsibility to be truthful. 

                                                 
1 Reid v R [2015] NZCA 175 



 

 

[10] She was disclosing matters that ordinarily you would expect her to disclose to 

people such as those two witnesses.  The disclosures were made in the context of her 

having receiving bruising and being in some pain for the purpose of obtaining 

treatment for that pain or for those bruises. 

[11] [The victim] suffers from dementia and she did at the time of those disclosures.  

The extent and nature of that dementia will be highly relevant as to whether or not her 

claim is true.  There is material before me and contained in medical clinical notes that 

she has previously lashed out, she has previously blamed others for things that she has 

done or denied responsibility.  There are different possibilities or different possible 

theories no doubt as to why that might have happened in the past and whether or not 

it is happening again now.  But, as I have already said, now is not the time for me to 

decide whether her claim is reliable. 

[12] It is whether or not the reports by [proposed witness 1] and [proposed witness 

2] about what they were told are themselves reliable.  Those were repeated.  They were 

persistent.  They were consistent.  They were consistent not only with the individual 

statements that she made to those two witnesses but also with other evidence that there 

is as part of the Crown case. 

[13] The circumstances relating to those statements do then provide reasonable 

assurance that the statements are reliable. 

Is the maker of the statement unavailable? 

[14] [The victim] is unfit, the Crown says, to be a witness because of her age and 

particularly her mental condition.  Most recently she scored 66 out of 100 on the 

dementia test, well below the 82 threshold, and she is deteriorating.  All of that is 

referred to in the report of Collette Lowe, her treating physiatrist.  You accept that Ms 

Lowe’s findings do mean that [the victim] is unavailable as a witness. 

 

What is the probative value of the evidence? 



 

 

[15] It is high in one sense in that it identifies the source of the injuries that she 

received to her face, namely being from an assault.  Together with the evidence of [the 

witness], that claim implicates you.  The key witness, however, remains [the witness].  

Even without [the victim’s] evidence there is inferential evidence that you caused the 

injuries and did so deliberately.  How you did that, whether it was a punch or a slap or 

some other act, does not much matter so long as the Crown is able to prove that you 

did that deliberately.  That evidence is more likely to come from what the jury makes 

of [the witness’s] evidence than from anything else.  

[16] Because the case still rests more on [the witness] than it does on [the victim], 

the probative value of her statement is lessened.  I agree with your submission about 

that.2  However, what is missing is that direct evidence of an assault to [the victim’s] 

face.  You accept touching her shoulders.  You deny that constituted an assault. The 

significant element of the charge and the one which characterises the whole incident 

is the Crown’s claim that you deliberately struck her to the face.  That is the element 

that [the victim’s] statements provide.  That being a significant aspect of the charge 

raises the probative value of that evidence. 

[17] Here is where I need to give some thought to her dementia because the 

probative value of her evidence is obviously lessened if she is a clearly unreliable 

witness.  I cannot say that she is clearly unreliable, however, at this stage.  The fact 

that she suffers from dementia obviously affects the weight that ordinarily could be 

placed on her evidence.  How much weight could be placed upon it though will depend 

upon a fuller examination of how that dementia affects her ability to recall and relay 

events.  At the moment the evidence from [proposed witness 1], at least, is that because 

of the persistent and repeated nature of the statements over a period of some days, she 

attributes some reliability to them.  [Proposed witness 1’s] evidence is that ordinarily 

her mother might make claims about things that she does not take too much notice of 

and that is a claim that she has made in her statement.  Indeed she has recorded in her 

statement that she did not take the first claim by her mother very seriously at all.  It is 

only because her mother remembered it several days later and continued to repeat the 

claim that [proposed witness 1] attaches some importance to it. 

                                                 
2 Haywood v Bray [2013] NZHC 371 



 

 

[18] It is not [proposed witness 1] who decides whether or not you hit [the victim].  

[Proposed witness 1] is not an independent witness.  Her statements appear to be 

balanced but she will be understandably concerned that her mother is claiming to have 

been assaulted.  It is impossible to say at this stage how much that has coloured her 

interpretation of what she has heard or what she now reports. 

[19] At this point, all I can say is that clearly any proven effects of dementia on [the 

victim’s] reliability would lessen the probative value of the evidence, but it is difficult 

to assess that at this point.  As a matter of common sense, I am prepared to conclude 

that it does reduce it to some extent. 

Does the probative value of the evidence outweigh the risk of unfair prejudice on 

the proceeding? 

[20] I need to consider your right to offer an effective defence.  You will not be able 

to cross-examine the person who claims to have been assaulted.  It is very important 

that you are able to properly and appropriately attack the accuracy and reliability of 

that claim, even if you are not able to cross-examine that witness.  Any prejudice that 

arises in you not being able to cross-examine that witness must carry the risk of 

unfairness for it to be relevant to this examination today.3  Ultimately, whether or not 

any unfair prejudice arises depends on the circumstances of this case. 

[21] You will it seems have a full opportunity to present the jury with the complete 

picture about [the victim].  You may not be able to confront her directly about her 

reliability.  The Crown, however, accepts that you will be able to challenge witnesses 

about what is contained in the clinical notes regarding her behaviour.  You will be able 

to cross-examine her daughter about what is contained in those clinical notes.  There 

does not appear at this stage to be any suggestion that her daughter would resile from 

or take a different view of what is contained in those clinical notes.  The Crown accepts 

that the clinical notes say what the clinical notes say and that there is no reason to 

present a different picture of [the victim] to a jury. 

                                                 
3 Bishop v Police HC Gisborne CRI-2008-416-3, 28 February 2008 



 

 

[22] Your defence, in other words that your touching of [the victim] was limited to 

something much less than the Crown claims, can still be properly put.  It must be and 

would be properly put to the Crown’s key witness, [the witness].  As I have said before, 

it is [the witness] who gives arguably the critical evidence in this trial.  She will be 

present as a witness.  You will have the full opportunity to cross-examine her. 

[23] The jury would be warned by the trial Judge of the obvious limitations of 

relying solely or to any great extent on the statements provided by [the victim].  The 

nature of that direction will depend upon the other evidence that emerges at trial 

regarding her reliability and, therefore, the reliability of those statements.  All of that 

lessens the risk of unfair prejudice. 

[24] The probative value of the evidence does outweigh the risk of any unfair 

prejudice. 

Does the probative value of the evidence outweigh the risk that the evidence 

would needlessly prolong the hearing? 

[25] Allowing the statements would prolong the hearing.  Firstly, the Crown would 

be calling two witnesses to give evidence of those statements.  Secondly, those 

witnesses would need to be cross-examined.  That cross-examination, at least in the 

case of [proposed witness 1], is likely to be fairly extensive.  It represents your key 

opportunity to place before the jury all the medical and forensic evidence which you 

consider challenges [the victim’s] reliability.  That cross-examination may be quite 

extensive.  If it does not yield what you want it to yield, you may need to call your 

own evidence that sets out [the victim’s] medical and forensic psychiatric history.  So 

all of that may take some time.  All of that would prolong the hearing. 

[26] The question is would that be needless?  “Needless” has to be assessed against 

the individual circumstances of a particular case.  It may be that we are adding as much 

as a day and a half to a trial which ordinarily would not take particularly long.  That 

represents a significant extension to the trial.  Nevertheless, there is a significant public 

interest in trials proceeding to their fair and natural conclusion.  There is a significant 

public interest in ensuring that allegations of violence proceed to their natural and fair 



 

 

conclusion.  There is a public interest in ensuring that allegations of violence that occur 

in a facility such as this are properly and fairly prosecuted to their conclusion. 

[27] The additional time that would be required to properly deal with any hearsay 

evidence would not be needless in the context of this trial. 

Result 

[28] The Crown’s application is granted.  It is permitted to lead from [proposed 

witness 1] and [proposed witness 2] evidence of the statements made to them by [the 

victim]. 

[29] To protect your fair trial rights, I order that publication of this decision and any 

part of the proceedings including the result in any news, media, Internet or publicly 

available database is prohibited until the final disposition of trial.  Publication in a law 

report or law digest is permitted. 

 

 

 

 

 

E M Thomas 

District Court Judge 


