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[1] This is a difficult case about whether [Elizabeth], who is four, and [Mason], 

who is two, should be allowed to relocate to [Location 1] with their mum.   

[2] This case is not about whether either of their parents are good enough 

parents, they are both clearly good enough parents.  This is not a case about whether 

the children love their parents or their parents love them.  It is clear that these are 

well-loved children and well-cared for children.  This case is not about Ms [Mellor] 

trying to take the children away from their dad.  I am satisfied that is not her 

motivation in bringing this application.  

[3] This is an opposed relocation application.  This is an oral decision at the 

conclusion of a hearing occupying most of today.  I am not reading out a decision.  I 

am extemporising from notes.  Because it is an oral decision I reserve the right to 

myself when it comes back from typing to amend the decision to correct any obvious 

mistakes, errors, misstatements, that sort of thing but any such amendments will not 

affect the decision or the reasons for it.  

[4] The structure of this decision is as follows.  Firstly, I will deal briefly with the 

background, then the hearing process, then summarise the positions of each party 

and lawyer for child, deal with the legal issues I am required to consider, analyse the 

evidence set against those legal issues and that will lead me finally to a result.   

[5] By way of background, the parties married on [date deleted] 2011, [date 

deleted] being an auspicious day because it is my birthday.  [Elizabeth] was born on 

[date deleted] 2012 and [Mason] was born on [date deleted] 2015.  The parties 

separated in [month deleted] of 2015.  At that time Ms [Mellor] applied without 

notice for a temporary protection order and an interim parenting order.  Those 

applications were granted but the domestic violence proceedings were subsequently 

resolved and the orders that had been made were discharged in September of 2015. 

[6] Following a settlement conference, which coincidently I chaired, in April of 

last year a final parenting order was made providing for the children to be in the care 

of their mother but with regular, three out of four weekends, contact with their father.   



 

 

[7] The relocation application had been signalled at the time of that settlement 

conference.  From memory the relocation issue was working its way through Family 

Dispute Resolution at the time of the settlement conference but it was not able to be 

resolved by agreement and the current application was filed in July of last year.  

[8] In terms of the hearing process I have  affidavit evidence from Ms [Mellor] 

and her parents, I have affidavit evidence from Mr [Parkin].  I have heard evidence 

in person from each of those people today.  I have the benefit of reports from lawyer 

for child and submissions from everyone and I have considered all of that material. 

[9] In terms of the positions, Ms [Mellor] points to what she says are the 

financial and lifestyle benefits of a move to [Location 1] which is where her parents 

live and where she mainly grew up.  She points to the benefits of the availability of 

nearby and available family support, particularly from her mother and she points to 

her family’s connection with hapu and iwi in the [region of location 1] and she says 

the children would benefit from those connections by exposure to them if they were 

living in [Location 1].  She says that whereas she is just getting by [in the current 

location], this is an opportunity to forge a better life for her and for the children.  She 

says that the children’s relationship with their father can be maintained and that she 

is determined that it should be maintained.  As I said earlier, I accept what she says 

in the sense that I accept that she is not motivated to make this application by any 

sense of trying to cut the children’s father out of their lives.  That is not what is 

driving her. 

[10] Mr [Parkin] on the other hand says that relocation would mean realistically 

that contact between him and the children, at least on a face-to-face basis, would be 

restricted to some four to six occasions each year and the relationship with them 

would inevitably suffer as a result.  He says the children cannot grow up happy and 

healthy without their father in their lives and he views the proposal as being 

effectively taking him out of the children’s lives with all of the consequences which 

he correctly points out the research has established over many years.  He points to 

the children’s established community in this area in terms of churches, friendships, 

and talks about the existing other relationships with their maternal family and 



 

 

paternal grandparents which he says would suffer if the children were to relocate to 

[Location 1].  

[11] Ms Baker, as lawyer for child, did not advocate a particular outcome on 

behalf of the children.  She acknowledged what I had said to someone prior to 

submissions that this a balancing act in assessing the asserted advantages of 

relocation, weighing them up and then assessing the asserted or proved 

disadvantages for the children of relocation and weighing those up and then 

balancing those two against each other which is really my task in this case.   

[12] In terms of the legal principles which are relevant, I just want to mention 

those briefly.  They are not controversial.  Under s 4 Care of Children Act 2004, I am 

required to treat the children’s welfare and best interests as the first and paramount 

consideration.  That is what the lawyers call the paramountcy test, it is a fancy way 

of saying I have to care what is best for the kids.  And on the other hand I have to not 

care what is best for either of their parents unless that happens to coincide with my 

view of the children’s welfare and best interests.   

[13] I always have to consider their welfare and best interests in their particular 

circumstances.  It is not a tick list or a check the box or paint by numbers exercise.  I 

have to look at these children and their circumstances and their situation.   

[14] When I consider what is in the children’s welfare and best interests I have 

regard to the s 5 principles among other things and I just want to run through those 

briefly.  Ms Brennan has undertaken this analysis in more depth in her submissions 

and I largely accept her analysis of those factors.   

[15] Under 5(a), I have to protect the children’s safety, there are no safety issues 

arising in these proceedings.  There are historical allegations of abuse but none since 

the final parenting order was made last year.   

[16] Under s 5(b), the children’s development and upbringing should primarily be 

the responsibility of their parents.  No one suggests it should be otherwise. 



 

 

[17] Under 5(c) their upbringing should be facilitated by consultation and 

co-operation.  To use a politician’s expression, that is perhaps an aspirational goal for 

these parents at the moment but there are promising signs that they have been able to 

co-operate over some matters, for example, an extension to the care arrangements, so 

it is not a lost cause.   

[18] Under 5(d) the children should have continuity in their care, development and 

upbringing. 

[19] Under 5(e) they should continue to have a relationship with each of their 

parents and their relationships with wider family should be preserved and 

strengthened.   

[20] Under 5(f) their identity including culture, language and religious 

denomination and practice should be preserved and strengthened.   

[21] The Supreme Court in Bashir v Kacem
1
. has told me that there is no 

presumption for or against relocation arising out of the s 5 factors.  It is always an 

analysis, as I just said, of competing factors and in this case the competing factors 

are really the question of, is continuity outweighed by a competing s 5(e) factor in 

terms of the relationship with paternal family and s 5(f) factor, in relation to Māori 

heritage coupled with the asserted practical, financial and stability advantages in 

terms of the children’s living circumstances in [Location 1]?   

[22] Section 6 requires me to give the children an opportunity to express views.  

[Mason] is too young to express views and [Elizabeth] is almost too young to 

express views and, in any event, has not expressed any so views are not something I 

need to take into account in this case.  Both the children have had the opportunity to 

express views through their meetings with Ms Baker.   

[23] I then need to analyse the situation against that background and I want to deal 

with the asserted advantages of a  [Location 1] relocation first.  They are, as I said 
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earlier, three - financial advantages in terms of housing and job, family support 

advantages and cultural advantages, and I’m paraphrasing. 

[24] In terms of the financial advantages, dealing with housing first.  Ms [Mellor] 

is living in what she says is unsatisfactory accommodation in terms of the facilities 

for the children without an outside play area that she feels comfortable about the 

children using.  She has secured a lease starting this Friday, I think, in a home in 

[current location suburbs] which is more suited for the children but which is going to 

cost her $350 a week in rent.  In [Location 1] she says there is better housing 

available for two reasons.  The first is that her parents or her parents’ family trust 

owns a house near to her parents’ home and very near to her parents’ place of work 

and which they are prepared to make available to her if she moves.  At the moment 

that property is rented to the existing tenant at $250 a week but Mr [Mellor] said he 

was not sure what the rent might be to his daughter, implying that it might be less 

than that.   

[25] Secondly, there is an assertion by Mr [Mellor] in his evidence that because of 

his profession as a [occupation removed] he has contacts in the [Location 1] 

community which might make it easier for Ms [Mellor] to find alternative 

accommodation.  That is common sense.  He will know [details deleted]  people that 

he has been associated with so I accept that potential advantage exists and I accept 

that there is an advantage to the family trust accommodation being available.  So that 

is established on the evidence.   

[26] In terms of the job situation that, in my view, is less clear.  The situation is 

that Mr [Mellor] together with his wife runs a [occupation removed] business.  

Mrs [Mellor] Snr is [occupation deleted] and there is a suggestion that Ms [Mellor], 

if relocation is allowed, may be able to take on that role and while I accept that is a 

little bit up in the air in terms of detail, I accept that that opportunity genuinely 

exists.  But there is no evidence before me that Ms [Mellor] has tried and failed to 

obtain employment in the [current location].  There is no evidence that she has tried 

to obtain employment in the [current location].  There is no evidence about the state 

of the employment market in the [current location].  There is no evidence about 

whether for someone of Ms [Mellor]’s skills and ability, which I have no doubt she 



 

 

possesses, that there is not work available with what I will term child friendly hours.  

So on the evidence I am not prepared to find that there is an employment advantage 

to a [Location 1] relocation because I simply do not have any evidence about there 

being a lack of employment opportunities in the [current location].   

[27] If I look at family support I accept that there would be a benefit to 

Ms [Mellor] and as Mr [Parkin] put it, a trickle down benefit to the children of 

having their grandparents and their grandmother in particular immediately available 

in [Location 1].  Against that though the evidence is that they already receive support 

from their maternal grandparents and their grandmother in particular.  She visits 

regularly.  She has stayed here for extended periods and it is clear that Mr [Parkin] 

has provided emergency support, if I use that term, for Ms [Mellor].  While Ms 

[Mellor] says she would rather not be dependent on Mr [Parkin] for emergency 

support, and I understand why she says that, the fact is that he has provided that 

support and he has been reliable about that and she acknowledged that in evidence.  

So, that sort of emergency support is there.   

[28] I have to balance up the benefit of grandparent support and grandparent 

relationships in [Location 1] against the reality of Mr [Parkin] being available for 

emergency support.  And also the difficulties that a relocation would provide in 

terms of the relationships with other maternal family,  Ms [Mellor]’s [has siblings 

and sibling’s child in the current location, details deleted], and the difficulties which 

a relocation would pose to the relationship which the children currently have with 

their paternal grandparents who live in [Location 2].  And I absolutely accept and 

applaud the offer made by the maternal grandparents to support contact in [Location 

1] between the paternal grandparents and the children but in my experience that sort 

of offer tends to prove over optimistic in terms of how realistic it is for people to 

come out from the corners which they usually retreat to when their children separate 

and meet somewhere in the middle.  It is a shame but it is reality.   

[29] So in terms of the relationships benefit of a relocation, in my view that is a 

neutral factor and I am not yet dealing with the children’s relationship with their 

father.   



 

 

[30] In terms of the children’s identity, and in particular their Māori identity, they 

are of [name removed] hapu and [name removed] iwi.  I accept without hesitation 

that the best way to foster cultural identity is to experience it as it is being lived by 

someone who is immersed in that culture and in this case clearly it would be better 

for the children if they could, in terms of their Māori heritage, experience that 

heritage through their mother and in particular, their grandfather in [Location 1].  But 

there is an opportunity for the children to learn more about their culture and be 

involved more in their culture without relocation.  I have some concern that the 

importance of that cultural aspect, at least to Ms [Mellor], I accept it is important to 

her father, might be over-stated because the evidence is that neither child has thus far 

been taken on to either marae which are identified as turangwaewae by Mr [Mellor].   

[31] In terms of the disadvantages to relocation the first and most obvious is the 

disruption to continuity.  The children are stable, they are settled, they are doing 

well.  Everyone says that and while status quo has no force as a presumptive legal 

principle I always have to be a little cautious when making a decision which will 

have the effect of disrupting an established living situation which is working well for 

the children.   

[32] I need to look at the children’s relationship with their father.  The reality is 

that the proposed relocation would mean a significant reduction in the frequency of 

contact between the children and their father, at least on a face-to-face basis.  If I 

accept that the contact could take place in terms of the proposal by Ms [Mellor], and 

Mr [Parkin] does not think it could take place even that frequently, we are talking 

about contact on about eight occasions a year as opposed to the current high 30s 

occasions each year.  But it is not just about quantity, it is about quality as well.  So 

could that level of contact together with indirect contact, such as phone or face 

time/Skype contact, make up for that loss of frequency and face-to-face contact?  

And this is really where the importance of considering the children and their 

particular circumstances comes to the fore because [Mason] is not yet three, he is 

two and a half.  [Elizabeth] is not yet five.  [Elizabeth] will just be getting to the age, 

if she is developing at a normal rate and there is no evidence to suggest that she is 

not, where she could cope with extended absences from her father and substitute 



 

 

those absences on a face-to-face basis by indirect contact.  [Mason] is at least two 

years away from that point.   

[33] I am entitled to use my general knowledge of the psychological and 

sociological literature in relation to child development and there is absolutely no 

doubt in my mind that the reduction in face-to-face contact which is proposed by this 

relocation carries very significant risks to the relationship between [Mason] and his 

father.  There would be an almost inevitable diminution in that relationship, in fact, it 

risks being lost.  He is not old enough to cope with being away from his father for a 

month at a time let alone a school term.   

[34] So when I consider and weigh up the benefits and the disadvantages I have a 

risk or an offence to the continuity principle, I have in terms of s 5(e) a risk to the 

continuing relationship between the children and their father, at best a slight yes to 

the promotion of the relationship between the children and their maternal 

grandparents but at the potential expense of their relationships of their other maternal 

family members and their paternal grandparents.  And given that care and upbringing 

under 5(b) are primarily the responsibility of parents, the risk to the relationship 

between the children and their father must outweigh this likely identified benefit to 

the relationship with the grandparents.   

[35] In those circumstances balancing the advantages against the disadvantage, it 

is my view that the risk that the relocation proposes to the children’s relationship 

with their father outweighs the advantages to the children of that relocation by a 

significant margin and in those circumstances the application for relocation cannot 

succeed.   

[36] As a result the application for a guardianship direction under s 46R is 

declined on the basis that the application to relocate the children to [Location 1] is 

declined.   

[37] I make a guardianship direction that the children’s place of residence is to be 

the [current location] area unless agreed otherwise in writing by the children’s 

guardians.   



 

 

[38] I make no order as to costs as between the parties.  Ms [Mellor] is legally 

aided.   

[39] Ms Baker’s appointment as lawyer for child is terminated with the thanks of 

the Court.   

[40] Dealing with costs contribution order, Ms [Mellor], as I have just said, is 

legally aided.  There are no exceptional circumstances, no CCO is possible against 

her.  Having regard to the evidence I have heard about Mr [Parkin]’ financial 

position, I am satisfied that a CCO would cause him or the children serious hardship 

and pursuant to s 135A(2) of the Act I decline to make a CCO against him, which, 

Mr [Parkin], is a long way of saying you do not have to pay anything towards the 

lawyer for child’s costs.   

 

 

 

___________________ 

Judge TM Black 

Family Court Judge 

 

 


