
EDITORIAL NOTE: CHANGES MADE TO THIS JUDGMENT APPEAR IN 

[SQUARE BRACKETS].  

 

R v [MARK MILLS] [2017] NZDC 17079 [2 August 2017] 

 

NOTE: PUBLICATION OF NAME(S), ADDRESS(ES), OCCUPATION(S) OR 

IDENTIFYING PARTICULARS, OF COMPLAINANT(S) PROHIBITED BY 

S 203 OF THE CRIMINAL PROCEDURE ACT 2011. 

 

NOTE: PUBLICATION OF NAME(S), ADDRESS(ES), OCCUPATION(S) OR 

IDENTIFYING PARTICULARS, OF 

APPELLANT(S)/RESPONDENT(S)/ACCUSED/DEFENDANT(S) 

PROHIBITED BY S 201 OF THE CRIMINAL PROCEDURE ACT 2011. 

 

IN THE DISTRICT COURT 

AT MANUKAU 

CRI-2016-092-006992 

[2017] NZDC 17079 

 

THE QUEEN 

 

 

v 

 

 

[MARK MILLS] 

 

 

Hearing: 

 

2 August 2017 

 

Appearances: 

 

L Radich for the Crown 

V Letele for the Defendant   

 

Judgment: 

 

2 August 2017 

 

 

NOTES OF JUDGE WHAREPOURI ON SENTENCING 

 

 

[1] [Mark Mills], you appear before me following a jury trial where the jury found 

you guilty of four charges.  The charges were of attempted sexual connection with a 

child and three representative charges of doing an indecent act on a child. 

[2] The facts of your offending are that [over a three-year period] your victim 

would often stay at your address in [Location 1].  She was the niece of your then 



 

 

partner.  The complainant was between eight and 11 years old at the relevant times.  

Much of your victim’s time spent at your address was with you when the two of you 

would play video games together on an Xbox unit.  This would generally take place 

in the lounge sometimes for several hours at a time and often extending into the late 

hours of the night.   

[3] Your former partner was often at home on these occasions but she left you and 

her niece alone together for the most parts, preferring to do other things in the house 

or to go to bed early.   

[4] When you were alone with the victim it was then that you took advantage of 

her in different ways.   

[5] On one specific occasion when the two of you went to the victim’s home so as 

to collect a gaming console left behind you tried to put your penis into the victim’s 

mouth.  When she found you in the bathroom wanting to know what was taking you 

so long, you made her position herself so that you could hold her head forcing it 

towards your penis.  You told her to suck your penis.  The victim resisted, kept her 

mouth firmly closed and moved her head from side to side so that you could not do as 

you wanted. 

[6] There were other times at your home that you would masturbate in front of the 

victim.  Sometimes this would be when she was playing on the Xbox and you were 

alongside her, using a towel or a blanket so as to cover yourself but without any real 

effort to disguise from your victim what it was that you were in fact doing.  Other 

times you would masturbate in her presence standing over her as she slept.  She would 

occasionally wake, find you standing there above her and then pretend that she was 

still asleep unaware of what was taking place.  On other occasions when the two of 

you were alone, you would take her hand and force her to touch your penis and have 

her masturbate you.  And finally, on many of these same occasions you would also 

touch her breasts on the outside of her clothing.  These acts occurred on multiple 

occasions across three years, hence the representative nature of the charges. 



 

 

[7] There are several features which aggravate your offending.  They include your 

victim being vulnerable because of the disparity in your relative sizes, ages and 

because on several occasions she slept while you offended against her.  Your offending 

also involved an element of breach of trust.  While you were not related to your victim, 

she was the niece of your then partner who you had been with for [almost two 

decades].  You were well known to your victim’s mother and you were trusted to care 

for the victim when she spent numerous weekends in your home.  Finally, your 

offending was for an extended period spanning a little over three years. 

[8] Turning to your personal circumstances, you are [age deleted]  years old.  After 

separating from your victim’s aunt you have remained largely single.  You live alone 

and you are in full-time employment and have been for some years as a [occupation 

deleted]. 

[9] You told the pre-sentence report writer that you had a hard upbringing and that 

following on from your own parents’ separation you never really settled down.  You 

maintain close contact with your father and I note that you are supported in court today 

by your brother.  According to the pre-sentence report you continue to deny your 

offending although the report writer notes a comment made by you late in the interview 

where you said that you had acted stupidly like an idiot without further elaboration.  

That statement tends to point to an acceptance of some wrongdoing. 

[10] The Crown submits that the charge of attempted sexual connection with a child 

should be the lead offence for sentencing purposes.  On that charge, the recommended 

starting point is somewhere between three and a half to five years’ imprisonment.  The 

Crown also submits that a 12-month uplift is appropriate to reflect your other 

offending.   

[11] Your lawyer, Ms Letele, submits that the starting point for you on the lead 

charge of attempted sexual connection with a child should be around or closer to two 

and a half years’ imprisonment.  Furthermore, any uplift applied for your other 

offending should be closer to six months.  It is Ms Letele’s view that the end sentence 

may well be such where you could be considered for an electronically monitored 

sentence. 



 

 

[12] Any sentence imposed for this type of sexual offending against a child must 

reflect the sentencing principles of deterrence, denunciation and a need to hold an 

offender accountable.  The sentence must be the least restrictive one which is 

warranted in the circumstances.  But I note that this is serious offending.  It follows 

that the starting point must be imprisonment. 

[13] I agree that the lead offence for sentencing purposes should be that of attempted 

sexual connection with a child.  There is no tariff case which covers this type of 

offending.  Therefore, the sentencing exercise to be embarked on requires a measure 

of your culpability by various factors such as the vulnerability of your victim, the 

breach of trust and a consideration of past sentences in comparable cases.  No two 

cases are alike but parallels can be drawn with cases that share the same or similar 

culpability assessment factors. 

[14] Both your lawyer and the Crown have put forward a number of sentencing 

authorities.  Those authorities include R v Taylor1, Botha v R2, and R v S3.  Your lawyer, 

Ms Letele, submits that your offending is in line with that of R v S, where a starting 

point of two and a half years was adopted.  I do not agree with that view.  I see your 

offending as more serious than that in R v S.  In the case of R v S the offending 

amounted to indecencies.  The fact that you were found guilty of a more serious 

charge, being attempted sexual connection with a child, means that your culpability 

has to be greater than that in S. 

[15] R v Taylor does involve a charge of attempted sexual connection with a child.  

There the offending involved attempted anal intercourse and the starting point adopted 

was somewhere in the range of four to five years’ imprisonment.   

[16] The other case referred to, Botha, involved digital penetration and indecencies.  

The indecencies there involved massaging of the complainant’s vagina, sometimes 

over her clothing and sometimes involving skin-to-skin contact.  On the indecencies, 

the court in Botha  adopted a starting point of three years. 

                                                 
1 R v Taylor. [2013] NZHC 2017 
2 Botha v R. [2015] NZCA 196 
3 R v S. [2016] NZCA 81 



 

 

[17] I see your offending sitting somewhere between Botha’s case and that of 

Taylor.  In other words, the starting point for you should be somewhere between three 

and four years’ imprisonment.  My view is that three and a half years’ imprisonment 

is appropriate as your starting point.  I note also that that starting point is in line with 

a sentence indication that you received in December 2016. 

[18] There needs to be an uplift to reflect the balance of your offending.  In my view 

that uplift, once adjusted to reflect the totality principle, should be 12 months.  That 

follows that the nominal headline starting point and end point should be four and a 

half years’ imprisonment.  I say that the end point must be four and a half years because 

there are no mitigating circumstances for you.  There can be no discounting for guilty 

pleas because there were none.  Nor can there be any discount for remorse because I 

see no evidence of any.  And, in any event, such a step would be inconsistent with your 

denials set out in the pre-sentence report.  Neither can I make adjustment for previous 

good character.  This is because you have previous convictions.  While I have not 

applied any uplift for those because they are not directly relevant to the present 

offending, their existence means that you cannot be given a discount for good 

character. 

[19] Accordingly, Mr [Mills], you are convicted and sentenced to four and a half 

years’ imprisonment.  

 

 

A M Wharepouri 

District Court Judge 


