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Application 

[1] This is a Crown application under s 101 of the Criminal Procedure Act 2011 to 

determine the admissibility of a conviction of Ms [Kent’s] co-defendant, [Lucas 

Simpson], for importing alpha-PVP.  He was Ms [Kent’s] partner at the time of the 

offending alleged against her of being a party to 6 imports of the Class C controlled 

drug alpha-PVP between 28 November 2014 and 3 March 2015.   

[2] Mr [Simpson] was convicted on [date deleted] 2015 on a representative charge 

of importing alpha-PVP on 24 occasions between 31 January 2014 and 8 March 2015.  

He was sentenced to imprisonment a month or so later.  He was also convicted and 



 

 

sentenced on charges of selling, offering to sell and conspiring to sell alpha –PVP.  The 

Crown do not seek to prove these convictions at Ms [Kent’s] trial.   

[3] The 6 charges faced by the defendant are chronologically imports (each by 

packaged mail) 18 – 23 by Mr [Simpson].  The first 17 packages had been sent to their 

shared address at [address 1 deleted].  The last 2 of those were intercepted and analysed 

by the ESR and found to contain alpha-PVP.   

[4] Because these packages had been intercepted the delivery address for the next 

4 packages was changed to [address 2 deleted], the address of the defendant’s father.  

One package, the fourth on 12 January 2015, was intercepted and found to contain 

alpha-PVP.  The defendant is said to be a party to these 4 imports by arranging the 

replacement address.   

[5] Again the delivery address was changed, this time to [address 3 deleted], that 

of the defendant’s mother.  Two packages were sent to this address; the first was not 

delivered as no one was home, but it was later picked up by [Simpson] at a courier 

depot.  The second, on 3 March 2015 was intercepted and on analysis it contained 

alpha-PVP.  Likewise, the defendant is said to be a party to those 2 imports by 

arranging the replacement address. 

[6] The final import was to the address of a friend of Mr [Simpson] ([Kyle Howle]) 

at [address 4 deleted].  Ms [Kent] is not charged in respect of this import.  [Howle] 

was charged as a party by providing the address; he has been convicted.  The Crown 

may, prior to trial scheduled for [date deleted], asked to prove his conviction as well.  

I need not determine that issue at this stage.   

[7] The police operation ended on 11 March 2015 with a search of the address at 

[address 1 deleted], shared by Ms [Kent] and Mr [Simpson].  The police located white 

powder residue, mixing containers and implements, and a large number of empty 

capsules.  On analysis the white powder residue was found to contain alpha-PVP.  The 

Crown case is that the imports were in powder form and then put into capsules. 

 



 

 

[8] Ms [Kent] was spoken to on 11 March 2015 by [the Detective].  Under caution 

she said she realised around July 2014 that [Simpson] was importing drugs, but did 

not know they were illegal; that she had given him her parent’s addresses for 

deliveries; that she had been with him once when a package had been picked up from 

a courier depot; that she had tried, through him, alpha-PVP.   

[9] An analysis of their text messaging showed a text message exchange on 2 

March 2015, the day before the last import, in which they discussed concerns about 

late delivery and possible interception by the authorities.   

Ms [Kent’s] defence 

[10] Her defence at trial will centre on her knowledge that on each of the 6 occasions 

a controlled drug (in particular alpha-PVP) was imported.  So for each import the 

Crown must prove beyond reasonable doubt she was aware the imported material was 

a controlled drug (alpha-PVP), or she was aware that it may be a controlled drug and 

her action in assisting in the imports by providing replacement addresses was 

unreasonable, that is not those of a reasonable, prudent and law-abiding person.   

[11] Associated with that aspect of her defence, Ms [Kent] puts the Crown to proof 

that each of the 6 imports was in fact the controlled drug alpha-PVP.  Only 2 of the six 

packages were analysed; the remaining 4 were not.  In respect of the 2 analysed a 

defence forensic report from Dr R Ardrey (of the Forensic Group Limited) is critical 

both of the standard of forensic analysis by ESR and the forensic scientist’s [Dr R 

Somerville] conclusions.   

Section 49 Evidence Act 2006 

[12] Section 49 Evidence Act 2006 is in the following terms: 

49  Conviction as evidence in criminal proceedings 

(1)  Evidence of the fact that a person has been convicted of an offence is, 

if not excluded by any other provision of this Act, admissible in a 

criminal proceeding and proof that the person has been convicted of 

that offence is conclusive proof that the person committed the offence. 



 

 

(2)  Despite subsection (1), if the conviction of a person is proved under 

that subsection, the Judge may, in exceptional circumstances,— 

(a)  permit a party to the proceeding to offer evidence tending to 

prove that the person convicted did not commit the offence 

for which the person was convicted; and 

(b)  if satisfied that it is appropriate to do so, direct that the issue 

whether the person committed the offence be determined 

without reference to that subsection. 

(3)  A party to a criminal proceeding who wishes to offer evidence of the 

fact that a person has been convicted of an offence must first inform 

the Judge of the purpose for which the evidence is to be offered. 

[13] As I see it, in determining whether a particular conviction is admissible under 

s 49 the following 3 step process is engaged: 

(i) what is the purpose of the conviction evidence? 

(ii) is the conviction evidence otherwise excluded under the Evidence Act? 

(iii) are there exceptional circumstances that might: 

(a) permit the defendant to offer evidence tending to disprove the 

conviction; 

(b) and, if appropriate, direct that the issue be determined without 

the conclusiveness of the conviction as set out in subs (1)? 

[14] It was put this way by the Supreme Court: 

[93] While s 49(1) makes proof of conviction in subsequent criminal 

proceedings conclusive evidence that the person convicted committed the 

offence, s 49(2) allows the judge to ease the straitjacket of conclusiveness by 

permitting a party, ín exceptional circumstances”, to call evidence “tending to 

prove that the person convicted did not commit the offence”, despite proof of 

the conviction.  Additionally, subsection (2)(b) permits a judge, where 

“satisfied that it is appropriate to do so”, to direct that the issue of whether the 

convicted person committed the offence be determined in the proceeding, 

“without reference to [subsection (1)]”.  Since s 49(2) applies only if proof of 

a conviction is give in evidence, the direction under s 49(2)(b) to determine 

the commission of the offence “without reference to that subsection” allows 

the conviction to be taken into account but means that it is not conclusive.1 

                                                 
 



 

 

[15] I therefore turn to deal with each question.   

What is the purpose of the conviction evidence? 

[16] Ms Carter submitted that the purpose of the conviction evidence was simply to 

prove that the controlled drug alpha-PVP had been imported by Ms [Kent’s] co-

defendant.  Ms Hunt took no issue with this.   

[17] It is clear enough that is the purpose of the conviction evidence.  It is relevant 

to assist the Crown in proving that a controlled drug, alpha-PVP, was imported on each 

of the 6 occasions with which the defendant is charged.   

Is the conviction evidence otherwise excluded under the Evidence Act? 

[18] Ms Carter submitted that the conviction evidence is highly probative.  She 

submitted there was no illegitimate prejudice; and that any legitimate prejudice could 

amply be met by appropriate judicial caution to the jury.   

[19] Ms Hunt submitted that the evidence was illegitimately prejudicial as it fettered 

the defendant’s ability to offer an effective defence2.   

[20] She submitted that conclusive proof that the controlled drug alpha-PVP was 

imported would strip the defendant of any ability to challenge whether it was in fact 

alpha-PVP; this would in turn, Ms Hunt argued, considerably dent Ms [Kent’s] 

defence of lack of knowledge that the material in each package was a controlled drug. 

[21] Relevant also to that consideration, Ms Hunt argued was s 25 New Zealand 

Bill of Rights Act 1990 and in particular the right to present a defence and to examine 

prosecution witnesses.   

[22] In my view, were it not for the ability to “ease the straitjacket of 

conclusiveness” afforded by s 49(2) I might be inclined to conclude that the evidence 

is illegitimately prejudicial.   

                                                 
1  Morton v R [2016] NZSC 51 at [93] 
2  Section 8(2) Evidence Act 2006 



 

 

[23] It seems to me, for example, to prevent Ms Hunt from cross-examining the 

ESR scientist Dr Somerville, that 4 of the packages were not analysed and therefore 

could not be said forensically to contain alpha-PVP, as this might tend to disprove [Mr 

Simpson’s] conviction, would be a fairly dramatic and radical fetter of the defendant’s 

fair trial rights.   

[24] So although questions 2 and 3 are separate, I find that the evidence is not 

otherwise excluded under the Evidence Act (illegitimately prejudicial). 

Are there exceptional circumstances? 

[25] I have already indicated my view that in fact there are.  The exceptional 

circumstances are that the conclusive nature of [Mr Simpson’s] conviction in respect 

of 2 critical trial issues would essentially strip the defendant of key aspects of her 

defence.   

[26] The Crown say that there are no exceptional circumstances as the overall effect 

of the circumstantial evidence undeniably shows that each of the 6 packages contained 

the controlled drug alpha-PVP; Ms Carter pointed to the clear forensic evidence that 

2 packages contained alpha-PVP, [Simpson]’s conviction in itself; the finding of traces 

of alpha-PVP during the search of their shared property on 11 March 2015; their text 

exchange on 2 March 2015; the defendant’s comments to [the Detective] on 11 March 

2015; and even the findings of the defence forensic scientist acknowledging a strong 

indication of alpha-PVP.   

[27] However, Ms Carter’s submissions really show what the true role of [Mr 

Simpson’s] conviction at trial should be.  In my view it is just one piece of 

circumstantial evidence relevant to the critical trial issues; it is a significant piece of 

evidence, but it is neither conclusive or determinative.  It must be weighed by the jury, 

after appropriate judicial direction, along with other pieces of evidence, including the 

absence of forensic examination of 4 of the imported packages, defence criticisms of 

the ESR testing techniques, the finding of alpha-PVP traces during the search on 11 

March, the significance of the defendant’s comments to [the Detective] on 11 March 

and the significance of the text messaging on 2 March. 



 

 

Outcome 

[28] For those reasons I find that there are exceptional circumstances as 

contemplated by s 49(2).  Ms [Kent’s] is permitted to offer evidence tending to 

disprove [Mr Simpson’s] conviction in the way that I have outlined.   

[29] Further, I direct that the issue be determined by the jury with proof of a 

conviction as part of the surrounding circumstances, but with no accompanying 

direction that in itself it is conclusive proof.   

 

 

 

B Davidson 

District Court Judge 


