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NOTES OF JUDGE D J L SAUNDERS ON SENTENCING 

 

 

[1] Mr Lumsden you are for sentence today in relation to charges that you have 

pleaded guilty to and which came with the benefit of a sentence indication. 

[2] As I have remarked to your counsel, Ms Bulger, there are two discrete sets of 

offences here, one relates to your sexual activity with three different complainants and 

their names of course are automatically by law supressed from publication. Those 

charges are brought under what is called criminal nuisance where the maximum 

penalty is one of 12 months imprisonment.   



 

 

[3] The other charge that I have to sentence you on relates to supply of Class A 

controlled drug, namely methamphetamine.  It has become something of a scourge in 

our community and there will be barely a day goes by where there is not some 

comment made in some aspect of the media about the harm that methamphetamine 

has done to families, the cost that it is to the community in terms of reinstating houses 

where methamphetamine contamination has occurred and the serious violence that is 

often caused by people who act very violently when they are under the influence of 

methamphetamine. 

[4] I appreciate in your case there is no violence as such and the fact that this 

particular charge relates to your offer to supply and to supplying of methamphetamine.  

What the Court is given is guidance by appellate cases as to where the starting point 

should be for people who supply what could be regarded as small amounts but not 

insignificant harm that can occur for the supply of methamphetamine. 

[5] I indicated to you in the sentence indication that I would not pitch the starting 

point as high as three years which the Crown had advocated for and which had 

supported by reference to a case in the Court of Appeal called Mohammed.  I have 

read that case and reread it and of course that went to trial and there was different 

aspects in terms of credits that could be given at that time. 

[6] I considered that a starting point of two years six months was appropriate in 

relation to that particular offence and that was before applying any credits or uplift for 

aggravating factors. 

[7] You were a first offender at the time that this was occurring, I note the 

comments in the pre-sentence report that you had had some involvement in 

methamphetamine at an earlier time but there are no convictions and you are entitled 

to be treated as a first offender from that point of view. 

[8] The offending that was also occurring at about this time was the unprotected 

sexual activity with three named individuals.  I have read their victim impact 

statements and I know that you have wanted to convey a sincere apology to them but 

in a day and age where it has well been understood for some time about the need for 



 

 

protection when sexual activity takes place, particularly because of the real risk of 

transmitting sexual disease and for somebody who had a diagnosis of HIV it was quite 

reckless on your part to have engaged with these men in the way that you did. 

[9] The aggravating factor would have to be that in summaries as I have read it, 

they did make inquiry as to whether you were clean and you assured them that you 

were. 

[10] There have been ongoing consequences at least for one of those victims 

because of the social media profile that there has been and the way in which the media 

have apparently tried to contact them to get their side of the story. 

[11] The view that I took in relation to that set of offending is that while it could 

legitimately be said that there were three separate transactions on different dates and 

that each occasion should be accumulated on each other, that I took the view that I 

could fix a starting point in relation to that offending which I did by indicating a 

sentence of nine months imprisonment in relation to each of those particular offences 

as a starting point. That would be added to the two years six months that was 

mentioned by me for the possession of methamphetamine for supply.  

[12] By way of credit you cannot expect the full 25 percent that is often talked about 

in appellate decisions because in each case you elected trial and pleaded not guilty 

back in December last year and some six months elapsed before this matter became 

the subject of a sentence indication. 

[13] I accept that you should get some real credit though for the guilty pleas and 

saving the complainants having to go through giving of evidence and indeed the fact 

that you were arrested while on EM bail for possession of the syringes has focused 

your mind and certainly made you start to take a realistic appraisal of where you should 

be headed in life for the future. 

[14] There are some very positive things said in the pre-sentence report and I accept 

that you have good support from your mother and family and that you have sincere 

intentions about bettering your life in the future. 



 

 

[15] The reality is though that when I look at the overall offending, the need for a 

signal of deterrence, even applying the credits for the guilty plea, previous good 

character, I cannot bring the sentence to one which is under the two years and, 

therefore, despite the fact that there is a recommendation for home detention by the 

probation officer, it is not a recommendation that I can impose. 

[16] The view that I have taken is that with the credit for the guilty plea on the 

possession charge, that I would bring the starting point back to one of two years in 

relation to that particular charge.  That deals with the drug charge, but there needs to 

be an accumulated sentence for the charge in relation to criminal nuisance. 

[17] Again I gave an indication of a nine month starting point, there will be some 

credit for the guilty pleas and remorse that you have expressed since you have been in 

custody but I bring that back to a sentence of six months on each of those matters but 

cumulative on the two years that has been imposed for the drug charge. 

[18] So the end result is that there is a sentence of two years six months imposed, 

there is no need for a minimum non parole period, you will have to face the 

Parole Board.  I suspect that they will want in light of the nature of the charge and the 

reference to methamphetamine, to see that you have taken the appropriate level of 

treatment and that you are not going to pose a risk to returning to drug abuse in the 

future. 

[19] There will be a convict and discharge on the possession charge of the 

possession of the syringes which occurred while you were on EM bail.  The fact that 

you lost your ability to remain on EM bail is a significant penalty in itself. 

[20] So that is the outcome today.  There are no other orders required. 

 

 

D J L Saunders 

District Court Judge 


