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[1] Matthew Oshaughnessy, on 15 June this year a jury found you guilty on 

one charge of sexual violation by unlawful sexual connection.  You have also pleaded 

guilty now to a charge of breaching a sentence of community work. 

[2] In relation to the charge of breaching community work you were sentenced to 

100 hours on 15 November for driving whilst disqualified, further subsequent.  As at 

26 March this year you had only completed eight hours and had 92 hours remaining 

of that sentence. 



 

 

[3] Dealing now with the more serious matter for which you went to trial.  The 

facts as I find them to be are these.  On the evening of [date deleted] July 2016, the 

victim, a young [age in late 20s deleted] year old woman, went to a concert at the 

[name deleted] Arena with her friends.  Whilst at the concert she shared what she 

thought was half a cap of MDMA sometimes referred to as Ecstasy.  At least that is 

what she was told that it was.  She also drank a variety of alcoholic beverages 

throughout the night.   

[4] You were at [the first bar] in St Asaph Street as was the victim later on in the 

evening and through until the early hours of the morning of 21 July 2016, but there 

was no social interaction between you and the victim.  You did not speak to each other 

during the course of the socialisation that went on. Throughout the evening the 

victim’s level of intoxication worsened to the point where she became very intoxicated 

and obviously so. 

[5] Towards the end of [the first bar] closing hours, you were removed from the 

premises for being too intoxicated.  When the victim and a male associate of hers left 

the bar you tagged along.  You got into the taxi with them and you went to [the second 

bar] on Victoria Street. 

[6] As the victim got out of the taxi she vomited on the road due to the combination 

of the drugs and alcohol that she had consumed.  She was then obviously unsteady on 

her feet.  She was obviously very intoxicated.   

[7] You did arrange for the staff at [the second bar] to get her a glass of water.  

Otherwise in the 20 minutes or so that you waited outside [the second bar], you and 

the victim had very little contact with one another. 

[8] At about 3.40 am in the morning the victim and her male friend got into a taxi 

with the intention of heading home.  You also got into that same taxi.  There was no 

pre-arrangement at all, but it is just something that you did.  Prior to leaving, the 

victim’s friend got back out of the taxi because he had organised for a ride home with 

some other people.  That left you and the victim still in the taxi.  You then accompanied 

the victim back to her home in the taxi. 



 

 

[9] During the ride home the victim was so intoxicated she could not really say 

anything because of her condition.  She was just leaning on the car door and swaying 

over and leaning against you.  You said to her, “It won't be long,” or words to that 

effect.  During the drive home the victim vomited out of the window and down the 

side of the taxi. 

[10] On arrival at the victim’s home, you went and sought help from the victim’s 

flatmate, [the first witness].  [The first witness] then came out and helped clean up the 

vomit and he paid the taxi driver.  You had to pull the victim out of the car as she was 

slumped over.  You then assisted her inside the house with her arm around your 

shoulder.  You were carrying some of her weight as she was slumping and she was not 

able to walk completely by herself.  When [the first witness] caught up with the two 

of you, you had arrived inside the house and you were with her in the bathroom.  The 

victim was hunched over the sink, dry-reaching and you were helping keep her hair 

out of the way.  [The first witness]  then, with the assistance of yourself, managed to 

put the victim into her bed in her bedroom.  At that time she was fully clothed.  The 

light was turned off and the door was shut. 

[11] The two of you then went out into the living room and [the first witness] spoke 

with you for a short time.  The two of you went out to the garage and you looked at 

some cars, then you returned to the lounge.  [The first witness] then turned his attention 

back to some work that he was doing on the computer. 

[12] Sometime after that you left the living room without [the first witness] 

knowing, and you went back into the victim’s bedroom where she was lying in bed 

still heavily intoxicated.  You began kissing her neck and touching her breasts.  You 

moved under the blanket and down the bed and you positioned yourself between her 

legs and began licking her vagina with your tongue.  It was at that time that [the first 

witness] realised that you were missing from the living room and wondered where you 

had gone.  He had instinctively,  realised you may have gone to the victim’s bedroom 

and so he went looking for you in the bedroom.   

[13] He was right.  He found you under the blanket and he could see that the victim 

was still incapacitated and that she was being sexually assaulted by you.  He 



 

 

remonstrated with you immediately telling you to stop and to leave the house 

immediately.   

[14] Later in the morning, as the victim had no recollection of the assault, [the first 

witness] advised her what he had seen and as a result the police were contacted.  When 

you were spoken to by the police you stated that you had gone to the victim’s room 

and the two of you were talking.  You claimed she started kissing you and that you 

responded by kissing her back.  You stated that you played with her breasts and then 

you started performing oral sex on her.  You denied sexually violating the victim.  You 

acknowledged that she had been drunk and had vomited during the night, but you 

claimed that she had sobered up, that she was conscious, that she knew it was you, and 

knew what you were doing, and that she was consenting to the sexual act. 

[15] That was still the version of events that you maintained at trial.  I am not 

surprised that the jury rejected that explanation.   

[16] [The first witness] was an impressive witness.  Based on his evidence, coupled 

with [the second witness’] evidence, I have no doubt that the jury concluded that the 

complainant could not and did not give genuine consent.  Did you genuinely believe 

that the complainant was consenting?  You were certainly intoxicated but not to the 

extent that you claimed.  You said that you were as wasted as she was.  That clearly 

was not true, based on the fact that you were able to help her from the taxi and then 

help her into the bathroom and then subsequently help put her to bed.   

[17] However, I find that the jury may have concluded that your judgement was 

affected by alcohol to such an extent that it was at least a reasonable possibility that 

you believed that she was consenting, however, I am sure that the jury reached the 

view that no reasonable person in your shoes unaffected by alcohol could possibly 

have thought that the victim was consenting.  I, therefore, proceed to sentence you on 

that basis. 

[18] The pre-sentence report indicates you are now 21 years of age.  It is noted that 

you first appeared in the District Court in 2012 and there appears to be no decrease in 

the frequency of your offending but in an escalation in its seriousness. 



 

 

[19] Probation officer notes this is your first conviction for sexual offending.  You 

do have other convictions for traffic related offending which are the most prevalent, 

and convictions for violence, drugs, dishonesty and non-compliance.  

[20] Probation officer assesses your likelihood of re-offending as being high with a 

high risk of causing harm to others.  The probation officer noted you were quick to 

express your regret for the incident but you said you still believed it was consensual.  

You said you had no remorse as you did not victimise her.  You did, however, admit 

your state of intoxication was a contributing factor.  The probation officer advises that 

you presented with a sense of entitlement.  You stated that your offending was out of 

character and you further said that it had affected your trust in females and that you 

now engage with more precaution.  I infer from that you are suggesting that the fact 

that you are appearing before the Court is her fault and not yours.  The probation 

officer acknowledges that anything less than a custodial sentence would appear not to 

be appropriate.  Accordingly, the recommendation is for imprisonment. 

[21] I have read the references that you have provided from persons attesting to 

your good character, to your work record.   

[22] I bear in mind the purposes and principles of sentencing which are set out in s 

7 and 8 Sentencing Act 2002. 

[23] For the Crown, Ms Elsmore submits that your offending falls at the lower end 

of Band 2 for unlawful sexual connection offences as set out in the guideline authority 

of R v AM1.  That band has a starting point of between four to 10 years’ imprisonment.   

[24] On the other hand Mr Lucas submits that your offending falls at the lower end 

of Band 1.  That has a starting point of between two and five years’ imprisonment.  

Contrary to what you told the probation officer, Mr Lucas submits that you do accept 

you made an egregious error of judgment which has had an enormous effect upon the 

victim and also upon yourself.  Mr Lucas acknowledges that I am not able to give you 

credit for any guilty plea, but he does seek credit for factors of youth and efforts 
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towards rehabilitation.  He also accepts that an uplift is required on account of your 

fourth conviction for breaching a community work sentence. 

[25] The maximum penalty for the charge of sexual violation by unlawful sexual 

connection is 20 years’ imprisonment.  So there is no doubt that your offence is very 

serious.  I have considered the guideline judgment of the Court of Appeal in R v AM.  

The culpability assessment factors in this case in my view are these.  First, there was 

in my view clear evidence of planning and premeditation.  Despite the very little 

contact that you had with the victim that evening, having seen how grossly intoxicated 

the victim was, you made the decision to climb into the taxi with her at [the second 

bar].  You did that despite there being no invitation at all to go back to the victim’s 

house.  You accompanied her back there.  You then helped her flatmate put her to bed, 

then rather than leaving at that time which would have been appropriate if you had 

nothing in mind, you hung around and waited for an opportunity where the flatmate 

was distracted and then you went to the victim’s bedroom and offended.  Secondly, 

the victim was extremely vulnerable because of her intoxicated condition.  Thirdly, 

the victim was in her own home and in her own bed where she had an expectation of 

safety.  Fourthly, the offending has had a huge impact on the victim as is indicated in 

the victim impact statement.  She has suffered very serious, emotional harm which has 

had flow-on effects for her [details deleted] career, her mental health, her relationship 

with friends and has even caused her to shift from [location deleted]. 

[26] In my view those factors place this offending in unlawful sexual connection 

Band 1 which has a starting point between two and five years’ imprisonment.  I agree 

with the Crown’s submissions that this case is as serious if not more serious than R v 

McNicholl2 and R v Fisher3 and in my view the case of Gonzales v Police4.  I conclude 

that the appropriate starting point for sentencing in this case is 

three years’ imprisonment.   

[27] I turn to consider aggravating and mitigating factors personal to you.  You have 

a considerable history of offending although I accept you do not have any prior 
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convictions for sexual offending.  On that basis I do not impose an uplift.  In mitigation 

regrettably, Mr Oshaughnessy, I am not able to give you any credit or reduction in 

sentence for a guilty plea, any reduction in sentence for contrition or remorse, because 

none of those factors are present.  In fact, despite the jury’s verdict it appears you still 

maintain that the sexual contact with the victim was consensual.  I do not agree that 

this is a case where credit is due for youth.  Stand up please. 

[28] In the circumstances Mr Oshaughnessy, the starting point is also the end point.  

You are now sentenced to three years’ imprisonment on the charge of unlawful sexual 

connection, and on the charge of breaching community work, you are sentenced to one 

month imprisonment which I impose cumulatively.  

 

 

A D Garland 

District Court Judge 


