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[1] This is an oral decision given on a propensity application made by 

Matthew Cook in advance of his trial involving one charge of burglary and one of 

unlawfully using a motor vehicle.  That two day standby trial has been set down for 6 

November 2017. 

[2] I am giving an oral decision because it is important that Mr Cook knows the 

result of this application to aid in his preparation and/or resolution of these charges. 

As I am delivering the decision orally, I reserve the right to perfect the Judgment once 

it has been transcribed for me. 

[3] The alleged offending was committed sometime between 25 and 26 March 

2017.  The Crown case is that the applicant, along with his co-offender, 



 

 

Hamish Tukerangi, unlawfully entered a garage and shed at a residential property on 

Buckland Road, Buckland.  It is said that having gained entry to the garage and shed 

they stole two mountain bikes and two motorbikes.  The Crown case is that they then 

loaded those bikes onto a Nissan ute stolen in the preceding hours.  I note that the 

Crown have attached in appendix 1, a copy of the summary of facts, which also 

discloses that the police saw the defendants sitting in the truck parked somewhere near 

to the victim’s house with the stolen bikes on the back.  The police conducted a u-turn, 

activated their red and blue flashing lights and tried to stop the truck.  The offender, 

Tukerangi, accelerated and went through a red traffic signal that was temporarily 

placed to assist in some road works; he was eventually stopped two kilometres down 

the road in Pukekohe.  When spoken to the offender, Tukerangi, admitted to stealing 

the truck and using it to transport the stolen bikes, but denied entering the property to 

steal the bikes, saying this was done by his associate. 

[4] The applicant refused to comment initially, although subsequently on 

interview, offered an explanation that he had merely been hitchhiking and was picked 

up and that is why he was found in the stolen ute. 

[5] The proposed propensity evidence relates to a series of four convictions against 

Mr Cook.  On 28 June 2016 he was sentenced in the Waitakere District Court for some 

eight burglaries.  The Crown; however, have elected to only introduce evidence in 

respect of four.  The further convictions, including offending occurring between 27 

February 2015 and 21 July 2015, which involved the defendant gaining entry into 

residential homes as distinct from garages and sheds adjacent to residences, are not to 

be led as propensity evidence.  The Crown accepts there is no particularity about this 

more generalised offending that might assist the fact finder in determining the issue at 

the trial. 

[6] In terms of the propensity evidence, I draw from paragraph 2.2 of the Crown 

submissions, and I do so in this way: 

(a) Offending date 6 December 2013.  The defendant gained entry to a 

garage at an address in Makaurau by smashing a window and climbing 



 

 

in.  He opened the unlocked door of a vehicle parked in the garage and 

searched it, removing coins and a box of soft drinks. 

(b) Offending date 17 May 2014.  The defendant entered a shed on a rural 

property in Tauhoa, he took a Suzuki TS185 two-wheeled bike from the 

shed. 

(c) Offending date 17 May 2014.  The defendant attempted to gain entry to 

a workshop at an address in Warkworth by smashing a window and 

attempted to jemmy open the door.  Failing to get into the workshop he 

entered a woodshed at the address and searched through that.  The 

defendant then approached an unlocked vehicle parked in the carport at 

the address and searched the car. 

(d) Offending date 13 February 2015.  The defendant entered an unlocked 

vehicle which was parked in the driveway of a residential address in 

Pukekohe and searched through it.  He then entered a conservatory 

attached to the property and attempted to gain access to the main house 

by smashing a window. 

[7] The applicable principles for the admissibility of propensity evidence are well 

established and do not need to be set out in this Judgment at any length.  As His Honour 

Tipping J emphasised in Mahomed v R,1 at paragraph 3 the definition of propensity 

evidence refers to a tendency to act in a particular way or to have a particular state of 

mind.  It is necessary therefore that the propensity have some specificity about it, that 

specificity in order to be probative, must be able to be linked in some way where the 

conduct or mental state alleged to constitute the offence for which the person is being 

tried.  The Court of Appeal observed in Freeman v R,2 at 19 that what s 43 requires is 

a nuanced and contextual assessment which focuses closely on what is truly an issue 

in the case and enables a considered assessment of the probative value of the evidence 

against the risk of it having an unfairly prejudicial effect if admitted.  In Freeman v R 
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it was said that in deciding whether to admit propensity evidence a Judge should 

identify as precisely as possible the issue in dispute at the trial. 

[8] In this trial the defendant offered the police an explanation that he had been 

picked up while hitchhiking from Taupaki.  He said he got in the car with no 

knowledge that the vehicle was stolen.  Based on comments made by him to the police, 

I accept that the most likely defence will be an assertion from the defendant that he 

had an innocent explanation as to why he was seen, both outside the address of the 

burglary in a vehicle loaded with items from the burglary, and why that vehicle then 

accelerated away from the police. 

[9] The Crown submissions classically concentrated on concepts of coincidence 

and linkage described in this way.  Mr Cook has previous convictions for burglary 

which means it is more likely that he was involved in unlawfully entering the Buckland 

Road property and taking the bikes found on the stolen vehicle with which he was a 

passenger in.  The Crown say that his discovery outside the burgled address with the 

stolen items, coupled with his propensity to commit similar burglaries, can be used by 

the jury, legitimately, to reject his innocent explanation of simply being a hitchhiker 

placed in an unfortunate and coincidental set of circumstances.  

[10] The Crown’s analysis of s 43(3) seeks to identify the frequency of the relevant 

acts, the Crown noting that four of the previous convictions were committed between 

December 2013 and February 2015, noting of course that the probative value of any 

potential propensity evidence increases with the number of acts that demonstrate that 

propensity.  In terms of connection in time and circumstance, obviously the 

defendant’s propensity offending dates back to February 2015.  However, the Crown 

note that he was sentenced to 22 months’ imprisonment on 28 June 2016. 

[11] The Crown emphasise a similarity between the acts in this way.  The 

defendant’s putative propensity offending all involve the defendant unlawfully 

entering external buildings on residential properties, they were a workshop, a garage, 

a conservatory and sheds.  In terms of the other elements of paragraph 43 they are of 

course irrelevant for my consideration. 



 

 

[12] The Crown relying on concepts of coincidence and linkage and the identified 

trial issues submit that the very fact they are not seeking to admit the remaining historic 

burglaries of residential homes, as distinct from outbuildings, demonstrates, not only 

a particularity of the burglary propensity they are seeking to introduce, but also a 

responsible attitude of not simply pointing to a pattern of offending with a very broad 

approach. 

[13] It is that concept that the defence pick up in their submissions, having noted 

again, the well worn quote from Freeman v R at paragraph 21.  Counsel emphasises 

in paragraph 33 by reference to the more recent Court of Appeal decision of  

Legge v R,3 at paragraph 26.  That the overall assessment must have some particularity 

and not be too broad. 

[14] In Legge v R the Court found that the propensity evidence did not do much 

more than show a propensity to commit offences of the kind alleged; and therefore, 

the conclusion was that the risk of unfair prejudice would outweigh the probative 

value. 

[15] Learned counsel submits that the present case is similar to that of Legge v R in 

that the issue in dispute is broad and the probative value of the evidence with regard 

to them is low; therefore, it is submitted there is risk that the evidence may have an 

unfairly prejudicial effect and overpower the jury, simply inviting the jury to find that 

as Mr Cook has been a burglar in the past, so to he is a burglar now.  This would lead 

to an unlawful and unacceptable inference in terms of the propensity provisions of the 

Evidence Act 2006. 

[16] I have decided that the approach the Crown is taking is correct.  The particular 

facts of this case in my mind, demonstrate a difference from the reasoning of the Court 

of Appeal in Legge v R.  While in Legge v R the issue was very broad, here the 

circumstances of finding these two in the stolen vehicle with the stolen goods on board, 

nearby to the shed that was broken into, combined with the acceleration away, 

combined with the innocent explanation amplifying the issue at trial that the applicant 

was not a burglar, accompanied by the particularity the Crown are applying to only 
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seeking to introduce evidence of breaking into outbuildings, must mean that the 

evidence does have a strong probative value to rebut that innocent explanation at trial.   

[17] In terms of the balancing exercise, I am equally satisfied that while there will 

be prejudice for Mr Cook once this propensity evidence is admitted, this can be 

controlled by suitable directions to the jury to ensure that they correctly apply the 

benefit of this propensity evidence in their reasoning to find facts and determine an 

appropriate verdict. 

[18] For these reasons I admit the propensity evidence at trial. 

 

 

 

 

G T Winter 

District Court Judge 


