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Introduction 

[1] The defendant is charged with sexual violation by rape, sexual violation by 

unlawful sexual connection and sexual conduct with a young person. 

[2] The defendant makes application for stay or dismissal of the charges on the 

following basis: 

(a) An application under s 147 of the Criminal Procedure Act 2011.  For 

evidential insufficiency and/or abuse of process. 

(b) An application for a stay of proceedings by way of exercise of the 

Courts inherent jurisdiction to prevent an abuse of process. 



 

 

(c) A dismissal of the proceedings pursuant to s 322 of the Children 

Young Persons and their Families Act 1989. 

[3] The grounds of the application are: 

(a) Firstly that there is an evidential insufficiency.  This means a 

reasonable jury properly directed could not convict on the evidence 

available. 

(b) That the continuation of this case is so inconsistent with the purposes 

of the criminal justice system that to proceed would offend the courts 

sense of justice and propriety. 

(c) The delay which has occurred in this case has been unnecessarily or 

unduly protracted and in the exercise of the courts discretion the 

charges should be dismissed. 

Background 

[4] The Crown case is that in [early] 2014 after social media messaging while at 

[school name deleted] the complainant and defendant agreed to meet after school.  The 

defendant was aged 15 years and 11 months and the complainant was 12 years and 11 

months. 

[5] They met in the boys changing rooms.  The defendant kissed the complainant 

and then she performed oral sex on him, with consent. 

[6] The defendant put on a condom and told the complainant to have sex with him.  

The complainant said she did not want to have sex.  The defendant put the complainant 

on the ground and put his penis into her vagina.   

[7] The defendant told the complainant to get on her hands and knees and put his 

penis into her anus. 

[8] The complainant said she did not want him to do this and was in pain. 



 

 

[9] The defendant said he had met the complainant and she had given him oral sex 

and that they had had consensual sexual intercourse.  He denied having anal 

intercourse with her. 

[10] It is acknowledged by the Crown that prior to the incident the complainant sent 

text messages to the defendant which indicated a sexual interest. 

[11] After the incident the following separate text messages were sent by the 

complainant to the defendant:   

“Today was fun xxx Hey xx”.   

“We should do it again sometime x” 

“Yeah, since it was my first time it was probably horrible for you.  But if we    

do it again it’ll probably be better x … or nah? x” 

   

[12] In addition the Crown has made an application to lead propensity evidence in 

relation to incidents with other young females around the same time. 

[13] The purpose of referring to this is that the Crown indicate that they consider 

the case against the defendant would be bolstered by reference to him showing a 

propensity for sexual conduct, whether or not consent was forthcoming.  That this 

offending shows a similar modus operandi and that the defendant had a tendency to 

engage in opportunistic sexual conduct with females who are younger than him. 

Further that his behaviour displayed a propensity for behaving with a sense of sexual 

entitlement. 

[14] The defence oppose this application and although I have seen the Crown 

application I have not heard full argument. 

Defence submissions 

[15] In relation to the s 147 application the defence submits text messages between 

the defendant of the complainant before and after the alleged offending show that the 

sexual intercourse was consensual.  



 

 

[16] Recent complaint evidence, which the Crown relies upon, relates to the 

defendant crying because she was sore after her noticing that she was bleeding in her 

genital region.  There was no clear complaint that the defendant had raped her.  

Following the call to [the recent complaint witness] (the recent complaint witness) the 

complainant sent txt’s to the defendant suggesting that they have sex again. 

[17] The defence submission is that the Court should take into account the 

investigation by prosecution of the txt’s sent by the complainant.  A job sheet was 

produced where the prosecutor questioned the complainant about her motivation in 

respect of the txt’s.   She said she had been behaving in the way she thought she was 

supposed to react.  The job sheet refers to further messages. 

Prosecutor “Help me understand the message on page 57, “meet for a 

fuck”. 

Response “I said that so he would meet me so I could meet to hit him”.  I 

didn’t think he would come otherwise.  I thought that would be 

a way to get him to come and meet me”. 

[18] The defence submit that the meeting held between the complainant and the 

prosecutor provides no rational explanation for the txt comments and that this material 

further impacts upon the credibility of the complainant. 

Application for Stay 

[19] The defence submit the delay in the making of the complaint has resulted in 

prejudice to the defendant. 

[20] Had this complaint been made in 2014 when other allegations by other 

complainants were made, it would have been dealt with under the Children Young 

Persons and their Families Act 1989 (“the Act”).  

[21] The earlier complaints were dealt with under the Youth Justice provisions of 

the Act, a family group conference was convened and a rehabilitative plan made to 



 

 

address the defendants offending.  This did not involve the intervention of the Youth 

Court. 

[22] The family group conference plan confirmed agreement that the defendant 

would be referred to the SAFE programme for an assessment.  He was assessed and 

successfully completed therapy, after which no further action was taken. 

[23] The defence submit were it not for the timing of the current complaint, this set 

of allegations would have likewise been dealt with under the Act.  Instead, as the 

defendant was 18 at the time the charges were filed in the District Court, he now faces 

criminal proceedings in the adult jurisdiction. 

[24] The defence submit the continuation of the prosecution not only results in 

prejudice to the defendant but it, in the defence submission, is manifestly unfair.  This 

is because he engaged and voluntarily undertook treatment.  Since that treatment no 

allegations have arisen against him. 

[25] The defence rely upon s 147 of the Criminal Procedure Act 2011.  Given the 

decision in CT (SC 88/13) v R1  I have also considered application of the principles 

relating to the Courts inherent jurisdiction to regulate its own process, as there is an 

overlap.2 

Section 322 of the Children Young Persons and their Families Act 1989 

[26] The length of the delay in this case between the alleged offending and the trial 

date is 3 years and 9 months.  The complaint was made to [the complainant’s] mother 

in mid 2015.3  The defendant was charged in November 2016.4  The trial in this matter 

is set as a reserve fixture in 2017.5 

   

                                                 
1 CT (SC 88/13) v R [2014] NZSC 155. 
2 Department of Social Welfare v Stewart [1990] 3 NZLR 43. 
3 Para 3.12 Crown submissions. 
4 Para 2.7 Crown submissions. 
5 Defence submissions Para 3(a).  



 

 

[27] The only reason for delay that has been identified is the delay in respect of the 

complainant coming forward to the Authorities. 

[28] The defence submit the defendant suffers prejudice by being dealt with in the 

adult jurisdiction rather than in the more rehabilitation focused Youth Court.  Also the 

lapse of time will inevitably mean there is deterioration in memory.  This affects 

children or young person’s more profoundly than adults and as a result there will be 

further prejudice to the defendant.6 

[29] While the offending here is serious, which would ordinarily favour proceeding 

with the charges, balancing all of the relevant considerations, including s 5(f) of the 

Act, the court ought to dismiss the charges. 

[30] The defence relies in particular on the table of cases contained in Police v 

Turner7 as showing a range of serious cases where the delay was less than the present 

and where charges were dismissed.  The defence also rely upon CT v The Attorney 

General8 where a charge of assault with intent to commit sexual violation was 

dismissed applying the principles of s 322 of the Act. 

[31] The defence submission is notwithstanding the seriousness of the offending the 

delay has been unnecessary.  Also that the circumstances relating to the delay make it 

unduly protracted and that the Court should exercise its discretion to dismiss the 

charges. 

[32] Further that the dismissal of the charges is appropriate given the nature of the 

prosecution case because inevitably the evidential insufficiencies will need to be 

examined.  Bearing in mind the onus the standard of proof, the text messages that are 

present undermine the basis of the complaint to a degree, that should be considered in 

the exercise of the discretion. 

 

                                                 
6 Police v Turner Ibid. 
7 Police v Turner [2006] DCR 599 at [34]. 
8 CT v The Attorney General [2011] NZLR 598. 



 

 

Crown Submissions 

Application under s 147  

[33] The Crown relies on Parris v Attorney General and the Auckland District 

Court9 for the following proposition: 

“There should be a section 347 discharge when, on the state of the evidence at 

the stage in question, it is clear that either a properly directed jury could not 

reasonably convict, or that any such conviction would not be supported by the 

evidence.  In most cases the two propositions are likely to amount to the same 

thing”.  

And further at para 14: 

“It is vital, however, to appreciate that the proper compass of the word 

“reasonably” in this context.  A test must be administered pre-trial or during 

the trial on the basis that in all but the most unusual or extreme circumstances 

question of credibility and weight must be determined by the jury”. 

[34] The Crown submits that a properly directed jury could reasonably convict on 

the evidence before the Court. 

[35] The complainant and the defendant exchanged a number of communications 

via social media on [dates deleted] 2014.  During the course of these exchanges the 

complainant told the defendant: 

(a) That she did not want to have sex with him.  She repeated this in at 

least 12 separate messages over the course of the two days; and 

(b) She was in [year deleted] at school.  She repeated this in 5 separate 

messages over the course of the two days. 

                                                 
9 Parris v Attorney General and the Auckland District Court [2004] 1 NZLR 519 (CA). 



 

 

[36] The Crown accepts that some of the messages from the complainant to the 

defendant including those sent after the alleged offending on 19 February 2014 could 

be interpreted as suggesting that the sexual acts were consensual.  This does not have 

any bearing on the charge of sexual conduct with a young person.  

[37] The Crown submits that the interpretation of the communications is ultimately 

an issue of credibility and weight.  This needs to be considered in the context of the 

complainant’s evidence as a whole. 

[38] The Crown submits that the evidence of [the recent complaint witness] could 

be interpreted as evidence of the complainant being upset in relaying what had 

occurred.  This is submitted by the Crown to be consistent with a lack of consent.  The 

differing interpretations are matters of credibility and weight which again should 

properly be determined by a jury. 

[39] The main issue at trial will be the complainants credibility.  The 

communications are factors which will be significant at the trial but the Crown says it 

will be for the jury to assess credibility and reliability from the complainant.  The 

Crown submission is that the complainant has produced an evidential video interview 

in which she claims she was not consenting at the time.  She has also explained her 

post sexual intercourse communications. 

[40] The Crown case must be taken at its highest for the purposes of considering a 

s 147 application. 

Application for stay for abuse of process 

[41] In Fox v Attorney General10 in order for a charge to be dismissed for conduct 

constituting an abuse of process that conduct must be “… of a kind that is so 

inconsistent with the purposes of criminal justice that for a court to proceed with a 

prosecution on its merits would tarnish the courts own integrity or offend the courts 

sense of justice and propriety”. 

                                                 
10 Fox v Attorney General [2002] 3 NZLR 62 (CA). 



 

 

[42] In CT (SC88/13) v R11 the Supreme Court articulated a number of principles to 

guide the court.  These include: 

(a) Delay between offending and prosecution does not erase criminal 

liability an adoption of limitation periods is with Parliament and not 

the courts.  Judgments separately noted at [16], there is no general 

limitation period for prosecutions for sexual offending; 

(b) The adequacy or otherwise of the explanation for a delayed complaint 

may be relevant to a complainants credibility but perceived 

inadequacy of such explanation, of itself, is not a ground for a stay, at 

least in the case of serious crime; 

(c) A Judge should grant a stay if persuaded that, despite the operation of 

the burden and standard of proof and the steps which a trial Judge 

must take to mitigate the risk of prejudice, there cannot be a fair trial;  

(d) A judicial evaluation based on assessment of the circumstances as 

they are at the time of trial and of the likely prejudicial effects of the 

delay is required; 

(e) Material to such assessments will be the availability (or more 

commonly the unavailability) of defence witnesses, relevant 

documents and independent evidence of whereabouts, the general 

impact of time on memory, any deterioration in the defendants 

physical or mental health (with consequent impact on ability to mount 

a defence), indeterminacy as to the specifics of the alleged offending 

(particularly when isolated act of offending is an issue) and the 

apparent strength or weakness of the crown case; 

(f) Judges must approach stay applications on the basis that an evaluative 

assessment is required of the facts in the case at hand without any 

presupposition as to what the test should be.   

                                                 
11 CT (SC88/13) v R [2014] NZSC 155 at [30]. 



 

 

[43] The complainant disclosed the alleged offending to her mother around mid-

2015.  That was approximately 18 months after the alleged offending.  The Crown 

submit there is nothing unusual about a delay of that duration.   

[44] The defence asserts that prejudice results from the assumption that, had the 

complaint been made contemporaneously with the offending, the defendant would 

have been dealt with as a youth under the youth justice provision of the Act.   In 

support, the defendant relies upon complaints made by 3 other young women 

regarding his alleged offending against them between 2011 being dealt with by way 

of a family group conference.  The assertion is that the alleged offending against [the 

complainant] would also have been dealt with under the Act had that complaint been 

made then. 

[45] The Crown disagrees with this assertion and submits that it is by no means 

certain that these allegations would have been dealt with in the same manner as the 

earlier allegations.  The Crown submits that the allegations by this complainant are 

more serious and that it would be inappropriate to dismiss charges as serious as these 

based on speculation as to how they may have been dealt with in the past.   

[46] In Attorney General v Youth Court Manukau12 the Court considered the loss of 

the sentencing options that might have been available in the Youth Court “… the loss 

of these options through unnecessary or undue delay will not prejudice a young person 

who will continue to be treated in a manner as appropriate to his or her age at the 

relevant time. 

[47] The culpability of the young person is a matter that is defined by the age at the 

time of offence.  Irrespective of whether there has been delay in reaching the 

disposition stage, the ultimate sentence imposed will still take account of the young 

person’s relative maturity at the time they committed the offence (ss 8(a) and 9(2)(a) 

Sentencing Act 2002) in this way, there is no specific prejudice in relation to the nature 

of the sentence ultimately imposed. 

                                                 
12 Attorney General v Youth Court Manukau [2007] NZFLR 103 Winkelmann J at [72] – [73]. 



 

 

[48] The Crown submission is that when the factors required in relation to a stay 

are considered the delay cannot be shown to have caused prejudiced to a degree where 

the Courts sense of justice would be offended by the continuation of the proceeding. 

Section 322 of the Children Young Persons and their Families Act 

[49] The Crown relies upon the reasoning found in R v Brown13 Nation J considered 

the provisions of s 322 the Children Young Persons and their Families Act.  The 

provision provides for dismissal charges against a young person where the Judge is 

satisfied that the time that is elapsed between the date of the commission of the alleged 

offence and the hearing has been unnecessarily or unduly protracted. 

[50] Section 2(2)and (3) Children Young Persons and their Families Act provide:  

(2) where any proceedings are being considered or have been taken in    

respective of any offence allegedly committed by a person when that 

person was a child or a young person, the age of that person and the 

date of the alleged offence shall be the persons age for the purposes 

of –  

 (a) where there is jurisdiction to take any proceedings in respect 

of that alleged offence, and, subject to paragraph (d), which 

Court has jurisdiction in respect of proceedings that may be 

taken; and 

 (b) the proceedings taken, - but nothing in this subsection shall - 

… 

 (d) require any proceedings to be taken in a youth court if, at the 

time the charging document is filed, that person has attained 

the age of 18 years, … 

(3) where any charging document is filed in the District Court pursuant to 

ss (2)(d), section 322 shall apply, with all necessary modifications to 

the proceedings.   

[51] The principles to be applied on application of s 322 were addressed in the 

judgments of Wild J and Police v Turner14 and Winkelmann J in Attorney General v 

Youth Court at Manukau15.  The principles as formulated by Winkelmann J are: 

                                                 
13 R v Brown [2015] NZHC 115. 
14 Ibid. 
15 Ibid. 



 

 

(a) Section 322 creates a discretion to dismiss charges.  The discretion is 

only triggered if there is undue or unnecessary protraction of the 

period of time.16 

(b) The relevant period is the time elapsed between the commission of 

the alleged offence and the hearing of the charge.17 

(c) To exercise the discretion to dismiss the charge, the Court must be 

satisfied that the protraction of this period was unnecessary or 

undue.18 

(d) Test for assessing where the delay is undue involves consideration of 

the following factors19 and Police v Turner20. 

(i) The length of the delay; 

(ii) Wavier of time periods; 

(iii) The reasons for the delay; including inherent time requirements 

of the case; actions of the accused; actions of the Crown; limits 

on institutional resources; and other reasons for delay; and 

(iv) Prejudice to the accused. 

(e) Assessing whether there has been undue delay, the court should have 

particular regard to the mandatory s 5(f) of the Act that decisions 

affecting a child or young person should, where ever practicable, be 

made and implemented within a time frame appropriate to the child’s 

or young person’s sense of time.21  Such a time frame may be quite a 

short period, generally measured in months rather than years.  This is 

                                                 
16 Ibid at [48]. 
17 Ibid at [49]. 
18 Ibid at [50]. 
19 At [52] citing Martin v Tauranga District Court [1995] 2 NZLR 419 (CA). 
20 Police v Turner Ibid at [23]. 
21 Ibid at [53]. 



 

 

important if memory is an important issue, given research which 

indicates that memory loss occurs in a decelerating curve, and that 

deterioration of children’s memory is more profound than a 

deterioration of an adult’s memory.22 

(f) The Court must have regard to the qualification of this principle – 

taking into account a childs sense of time “wherever practicable” 

recognising there will be circumstances where it has not been possible 

to bring a charge promptly after the alleged offending. 

[52] The Crown submits that the delay in this case of three years and 9 months does 

not involve unnecessarily long or protracted delay.  It was 18 months before the 

complainant told her mother what had happened to her and from that period through 

to the trial date the proceedings have been pursued in a way that is consistent with 

reasonable pursuit of the complaint. 

[53] The Court is entitled pursuant to s 127 of the Evidence Act 2006 to inform a 

jury that there can be good reasons for delay in complaints being made in respect of 

offending such as that which is alleged in this case. 

[54] It is submitted there is no systemic delay.  The defendants complaints relate to 

the potential for action to have been taken at the time but that is something that was 

dependent upon the complainant bringing the allegations to the authorities.   

[55] The Crown has not provided submissions on the reason for delay between the 

making of complaint and the trial date.  There has been no suggestion of waiver on the 

part of the defendant or of any conduct by the defendant which has lead to the delay. 

[56] The Crown rely on R v Brown23 in that case the delay between the making of a 

complaint to the Police and the hearing of the charges was some 21 months.  His 

Honour did not consider there was either unnecessary or undue delay in respect of that 

or the delay of 9 months between the making of the complaint and the laying of 

                                                 
22 Police v Turner Ibid at [55]. 
23 Ibid. 



 

 

charges.  The Crown case is that the period from the alleged offending in R v Brown24 

and trial the offending prior to the defendant reaching the age of 14 years was not 

taken into account.  He turned 14 on 16 November 2007 and the offending carried on 

until early 2010.  The offending was serious and repetitive and representative charges 

were laid. 

[57] In R v Brown 25 a trial date was scheduled for 13 July 2015.  Accordingly in 

that case the last offending was approximately 5 years before trial date.  Much of the 

delay was complainant delay. 

[58] The court found no requirement to dismiss the proceeding in R v Brown and 

the Crown relies upon this and the subsequent approval of this exercise of discretion 

when R v Brown26 was considered by the court of Appeal.27 

[59] The Crown seeks to distinguish CT v Attorney General28 on the basis that in 

this case the time period was of six years and 2 months between the time of alleged 

offending and the trial scheduled to commence.  His Honour found this was unduly 

protracted for the purposes of s 322.  Crown submits that the delay of 3 years and 9 

months in this case is shorter and also that the allegations in this case are more serious 

than the single allegation of assault with intent to commit sexual violation in CT v 

Attorney General29. 

[60] In addition the Crown submits that the table provided in Police v Turner30, may 

be useful for comparative purposes but provides no definitive guide in respect of 

calculation of unnecessary or protracted delay. 

Consideration 

Section 147 Application 

                                                 
24 Ibid. 
25 Ibid. 
26 Ibid. 
27 Brown v R [2015] NZCA 325. 
28 CT v Attorney General HC CIV-2011-409-000845 Chisholm J July 2011. 
29 Ibid. 
30 Ibid. 



 

 

[61] This relates to the sexual violation charges – the charge of sexual contact with 

a young person is not the subject of this application. 

[62] The sufficiency of the Crown evidence is challenged by the defence.  The case 

at trial will involve two versions of events.  The first version of events will be that set 

out by the complainant in her evidential video interview (or if that evidential video is 

not played by the complainant in her evidence in chief).  The other potential version 

of events will be that from the defendant.  The defendants view may or may not be 

crystallised by evidence given in Court.  He challenges the charge to date by his denial 

of the sexual violation by unlawful sexual connection in that he said when challenged 

that this had not occurred.  He said that the complainant had consented firstly to oral 

sexual connection and secondly to sexual intercourse.  

[63] The prosecution case has obvious difficulties.  The txt exchange both before 

the incident but more significantly afterwards provides hurdles for the prosecution in 

its attempts to firstly establish a lack of consent and secondly establish the absence of 

a belief in consent based upon reasonable grounds. 

[64] In both cases the prosecution must establish these aspects of the charge beyond 

reasonable doubt.  In addition the prosecution must establish that the charge of sexual 

violation by unlawful sexual connection firstly occurred secondly was without consent 

and thirdly that the defendant did not have a belief in consent based upon reasonable 

grounds.  Again all aspects are required to be proven beyond reasonable doubt.  

[65] The issues that will arise for the jury will involve an assessment of the 

complainant’s credibility.  A reasonable jury properly directed could convict the 

defendant if they felt the complainant was sufficiently credible. 

[66] Questions of credibility and weight must, in all but exceptional cases, be 

determined by the jury31.    

[67] On an application of the legal test required I cannot grant the application under 

s 147 Criminal Procedure Act 2011 on the basis of evidential insufficiency.   

                                                 
31 R v Flyger [2001] 2 NZLR 721. 



 

 

Section 147 Application on the basis of an abuse of process 

[68] The defence application was based on s 147 of the Criminal Procedure Act 

2011.  In considering that application I have also considered whether the Courts 

inherent jurisdiction to regulate its own process requires consideration.  If an abuse of 

process were made out I would need to consider staying the prosecution on that basis.  

I have considered this as a consequence of the overlap between s 147 and the inherent 

jurisdiction considerations.   

[69] In this consideration firstly I take into account the absence of any limitation 

period with regard to criminal offending.  I note that in cases of sexual offending there 

can be significant delays between the commission of offences and complaints being 

made.   

[70] I refer to s 127 of the Evidence Act 2006 which provides for a specific 

comment to be made to juries concerning whether or not they wish to take delay into 

account in making assessments of complainant’s credibility.  I note that delay of itself 

is not a ground for a stay in a case of serious criminal offending. 

[71] In consideration of the risk of prejudice in this case the defence have not raised 

any particular elements of prejudice to the defendant’s case.  The prejudice which has 

been raised relates to the defendants actions when confronted with other allegations.  

Those allegations were dealt with by way of a family group conference.   

[72] The defence submission is that in effect the delay of the making of a complaint 

and the consequent delay to these proceedings has taken from him the ability to be 

treated in the Youth Court.   

[73] The Youth Court does have a significant function in providing rehabilitation 

for offenders and in U v R 32 Tompkins J said: “Any significant delay can give rise to 

presumptive prejudice.  That is prejudice resulting inevitably from the delay and the 

consequential impairment of the memory of witnesses and accused as well as the stress 

and interference with the family and social life of the accused, and also the 

                                                 
32 U v R [1995] NZFLR 966.  



 

 

complainant.  This factor has been recognised as particularly important in the case of 

young people.  Thus, on 21 January 1992 the Chief Justice and the Chief District Court 

Judge issued a practise note emphasising the legitimate claim for urgency for cases 

involving child witnesses and the need to have regard to the welfare of the complainant 

and the rights of the accused.  This approach was recognised by Cooke P at 221 in 

Martin as a relevant factor”.   

[74] This comment was adopted in Police v Turner33 by Wild J in considering the 

effects of delay in the context of young persons.  In addition the memory of witnesses 

is to some extent an issue in this trial.  The recent complaint witness, [the witness], 

says in relation to the call she had from the complainant after the incident which founds 

the charges “I cannot remember exactly what was said during the call and what was 

in the txt messages, or the exact order she told me these things.  She told me some stuff 

during the call and other stuff during the txts and I can’t remember which is which.  

When I first answered the call [the complainant’s] voice was shaking, but she didn’t 

sound like she was crying but I could tell that she was upset from her shaky voice and 

how she sounded”.   

[75] Later she said “she told me she gave him a blow job, which she said she was 

also happy to do.  Then he progressed things and forced himself on her, although I 

don’t know if those were the exact words she used”.  The witness says she did not 

recall details of what happened next but that she had implied from what she was told 

that the defendant had raped her.  She said further “she told me that she didn’t want to 

have sex with him and that she told him that.” 

[76] Given that this conversation was the subject of a formal written statement in 

November 2016 about events that happened when the witness was in [year deleted] in 

2014 it is understandable that she gives evidence of her impressions.   

[77] Whether those impressions are reliable or whether time and subsequent events 

have eroded her recollection to the point where they could usefully provide probative 

material are questions I do not resolve at this point. 

                                                 
33 Ibid. 



 

 

[78] The observation which I make is that the defence are now faced with an adult 

witness who has had her recollections confirmed in a formal statement and who may 

present as a convincing and reliable witness but who is relying on a recollection of 

events when she was much younger.  This could be regarded as a factor which is 

prejudicial to the defendant.   

[79] The purpose of recent complaint evidence is to assist with the juries assessment 

of the credibility of the complainant by showing that she has been consistent in relation 

to the nature of her allegations.  An attempt to measure this consistency or lack of it is 

hampered by the expiration of time. 

[80] In considering the evaluation of the alleged offending apart from the impact of 

delay upon the young persons recollections, the contest remains between the 

credibility of the complainant subject to the burden and standard of proof and the 

position of the defendant.  

[81] There seems to be no deterioration of the defendant’s physical state and no loss 

of potential defence witnesses or other evidence of an independent nature.   

[82] On an evaluative assessment notwithstanding some reservations concerning 

the Crown case it does not seem that prejudice to the point where the defendant could 

not have a fair trial arises.   

[83] The loss of options available in the Youth Court do not appear to provide 

prejudice and that the comments in Attorney General v Youth Court Manukau34 

provide that the absence of Youth Court options is not to the prejudice of a young 

person given the requirements of the Court treat young persons in an age appropriate 

manner.   

[84] The Youth Court jurisdiction does not prevent offenders from facing trial and 

the question of whether the matter would or would not have been dealt with by way 

of a family group conference is in my view speculative.  The allegations against [the 

                                                 
34 Ibid. 



 

 

complainant] are more serious and it is by no means certain that it would not have 

resulted in, firstly charges and secondly, the Youth Court declining jurisdiction. 

[85] Accordingly I come to the view that it would not be appropriate to dismiss the 

proceedings pursuant to s 147 of the Criminal Procedure Act 2011 or to stay the 

proceedings on the basis of an abuse of process. 

Section 322 of the Children Young Persons and their Families Act 

Issues 

1. Was there undue or unnecessary protraction of the relevant period of time in 

this case? 

2. If there was such undue or unnecessary protraction of the relevant period of 

time, should the Court exercise the discretion provided to dismiss the charges? 

[86] In R v Brown35 Nation J said36 “In the light of these legislative changes, I 

consider that a Judge may apply s 322 at the pretrial call over stage and at any stage 

up to the commencement of the trial”.   

[87] Consequently, the defendant can make application pursuant to s 322 at this 

stage of the proceeding.  The jurisdiction for me to consider an application under the 

above section is clear. 

Was there undue or unnecessary protraction of the relevant period of time37 

[88] In this case the time period involved is 3 years and 9 months.  This is from the 

date of the alleged offending to the proposed trial date.38  Before the discretion to 

dismiss a charge can arise I must be satisfied that the protraction of this period was 

unnecessary or undue. 

                                                 
35 Ibid. 
36 At [42] Approved in Brown v R [2015] NZCA 325. 
37 Attorney General v Youth Court at Manukau Ibid at [43] and see s 322 Children Young Persons and 

their Families Act 1989. 
38 See s 5(j) s 5(f) 



 

 

[89] Test for assessing whether the delay is undue involves consideration of the 

following factors: 

(i) The length of delay; 

(ii) Waiver of time periods; 

(iii) Reasons for the delay, including inherent time requirements of 

the case; 

(iv) Actions of the accused, actions of the Crown, limits on 

institutional resources and other reasons for delays and 

(v) Prejudice to the accused39. 

[90] In assessing whether there has been undue delay the Court should have 

particular regard to the mandatory s 5(f) principle.  The court needs to be alive to a 

time frame appropriate to the young person’s sense of time. 

[91] Before a delay can be found unnecessary, the delay cannot have reasonably 

been avoided.  In this case the complainant did not come forward for some 18 months 

after the date of the alleged offending.  The complainant’s delay was something which 

could have been for good reason and complaints of this nature are not infrequently 

delayed.  The law recognises that such reasons for delay may not impact upon the 

complainants credibility and juries are routinely directed to such effect.   

[92] There is no evidence provided on the part of the prosecution to explain why 

there has been a period of 27 months from the date of the complaint to trial. 

[93] In Police v Turner40 a table of cases is referred to: 

[53]   This table does not readily lend itself to statistical analysis, but I note 

the following point:  

                                                 
39 Martin v Tauranga District Court [1995] 2 NZLR 419 (CA) and Police v Turner Ibid at [23]. 
40 Ibid at [53]. 



 

 

(a) Elapses of only 6-10 months were sufficient to lead to dismissal of the 

informations in many cases, notwithstanding the charges were serious. 

(b) The longest elapse where the s 322 application was dismissed was one 

of 19 months. 

(c) The only 2 cases where the elapse exceeded 2 years, the s 322 

application succeeded. 

 

[94] The table referred to included sexual violation charges in 2 of the cases where 

the informations were dismissed. 

[95] It is not easy to assess whether the delay in this case has been unnecessary.  

There is an absence of explanation for the delay in the submissions on the part of the 

prosecution.  The defence raised the question of s 322 of the Act in supplementary 

submissions.  The majority of the submissions made on behalf of the Crown relate to 

the exercise of the discretion which arises upon unnecessary or protracted delay rather 

than in suggesting that the delay was not of that nature.   

[96] I accept there are limitations to Police resources, I accept that there are inherent 

and unavoidable delays in relation to the progress of charges once laid in Court and I 

accept that there are limitations in respect of the allocation of trial dates. 

[97] I do not see anything in this proceeding that could be attributed to the actions 

of the defendant or of any waiver of time periods.  There is no suggestion, in relation 

to the complainant’s position that he had attempted to suppress the complaint.  In 

Police v W41 the lack of a reasonable explanation for the time lapse was considered.  

In CT v Attorney General42 in reliance on s 5(f)43 6 years and 2 months delay was 

found to be an unnecessary or protracted delay and the discretion to stay the 

proceedings was exercised in favour of the defendant. 

                                                 
41 Police v W DCR 2013 209 at [26]. 
42 Ibid. 
43 Children Young Persons and their Families Act 1989 



 

 

[98] As regards prejudice to the accused there is inherent prejudice in the lapse of 

time and the consideration of s 5(j)44 requires special attention given the age of the 

young person45. 

[99] Other than this there is some uncertainty relating to the recent complaint 

witness.  It has been said that delay and concerns over recollection may be matters to 

the advantage of the defence at trial.  The position here is that the complainant is firm 

in her view and the recent complaint witness as an adult supports her view.   

[100] Also in this case the Crown are suggesting that propensity evidence might be 

led against the defendant.  Between the offence and now the defendant has attended a 

rehabilitative programme and has attended a family group conference.  In Police v 

Ponnioh46 accountability and attending treatment were viewed in the defendants 

favour. 

[101] This is not a case in which there are any admissions alleged on the part of the 

defendant aside from the acknowledged sexual contact with a young person.  There do 

not seem to be any witnesses who are no longer available or other factors which could 

have been raised on the part of the defence that are no longer present. 

[102] The delay of 3 years and 9 months is not as long as that in some cases.  The 

delay of 27 months from the complaint being made by [the complainant] to her mother 

to the reserve trial date is a long period of time.  It is an unexplained delay.  There is 

no evidence before me of limits on institutional resources.  There is no evidence of 

defence waiver of time periods or of the defendant contributing to the delay.  As set 

out above there are some aspects in which the defendant can claim prejudice.  I come 

to the view that the delay is unnecessarily protracted and undue. 

Exercise of discretion 

                                                 
44 Ibid. 
45 Refer to para [73] and [74] above R v U (Ibid) and Police  v Turner (Ibid). 
46 Police v Ponnioh DCR 2014 75 at [25]. 



 

 

[103] In R v Brown47 the Court remarked in relation to the evidential interview of the 

complainant “…his evidence from this interview does not raise, on its face, issues of 

inherent improbability, physical impossibility, post-event reconstruction or memory 

recovery, which can be real issues in considering a complainants credibility in such 

cases”. 

[104] His Honour also referred to the time period required before jury’s are told to 

have particular caution about evidence.  In that case the greatest delay in the case was 

from when the conduct is alleged to of started (December 2005) to the hearing (July 

2015), a period of 9 years 7 months. 

[105] Further that the considerations above would have been less significant if upon 

being confronted with the allegations, the defendant had admitted them and had then, 

with the support of his family, participated in a treatment programme such as STOP.  

This would have ensured the defendant took responsibility for what he had done, and 

received the help needed to significantly reduce his risk of recidivism.  This is in 

contrast to this case. 

[106] In the present case the strength of the Crown case is a matter of serious concern.  

Although the issue is one of an assessment of the complainant’s credibility. This must 

be undertaken in the knowledge of the txt messaging which is inconsistent with an 

absence of consent. 

[107] The Children Young Persons and their Families Act also has the interest of 

victims of offending within its objectives.  I am conscious of the complainant and her 

right to justice.  In this case the trial process and the inevitable cross examination 

concerning the txt messaging and consensual activities between her and the defendant 

mean that the process will be arduous for her.   

[108] Part of the consideration of which the Supreme Court has directed in relation 

to stay applications is a consideration of the apparent strength of the Crown case.  Here 

there are obvious difficulties in respect of the Crown case and the incident which is 

                                                 
47 Ibid. 



 

 

alleged, unlike R v Brown,48 is one of a single occasion.  The quality of the Crown case 

leaves the complainant exposed to a difficult trial without significant prospects of her 

views prevailing. 

[109] The propensity application to which the prosecution have made in relation to 

3 other young woman is problematic.  As regards [individual 1] the alleged offending 

is less serious and occurred in a different factual context to the present case.  The 

situation with [individual 2] was pursued as an allegation of sexual conduct on a young 

person.  The Crown suggest now that this involved non consensual sexual connection 

but is unsure whether sexual intercourse was consensual or not.  In relation to 

[individual 3], again this was a charge of sexual conduct on a young person.  The 

sexual contact between the complainant and defendant appears to have been 

consensual. 

[110] The most significant issue in the present case will be regarding the question 

consent.  To produce evidence of instances of sexual conduct which although 

distasteful are either different in their character or were consensual seems difficult to 

describe as probative towards a material issue in this trial.  There is no doubt such 

evidence would be highly prejudicial.  It is by no means certain that the material 

suggested by the Crown as propensity evidence could qualify on an application of s 34 

of the Evidence Act 2006.  I am unwilling to allow the proposed propensity evidence 

to have prominence in consideration of the apparent strength of the Crown case.   

[111] Even if the propensity evidence is taken into account the recorded and 

acknowledged txt messages from the complainant more directly apply to the issue of 

consent.  The txt’s are highly relevant in terms of that issue.   

[112] In response to sexual offending of a kind similar to the admitted sexual contact 

with a young person, in this case the defendant did attend a programme and since that 

programme no further sexual allegations appear to have arisen. The defendant has 

voluntarily had assistance in relation to his behaviour as it relates to his acknowledged 

sexual contact with young persons.  To now face an additional charge of sexual 

conduct on a young person is not consistent with the purposes of the Act.   

                                                 
48 Ibid. 



 

 

[113] In Enis v R49 the Court said “the prosecution case is wholly reliant upon the 

evidence of the complainant, which at least in its deposition form, is vague as to many 

significant particulars.”  Here the prosecution has greater hurdles to overcome. 

[114] When the provisions of s 322 of the Children Young Persons and their Families 

Act are taken into account I come to the conclusion that the delay together with the 

inherent difficulties with the prosecution case and the potential for prejudice which 

exists create a situation calling for the exercise of the discretion under s 322 of the Act.  

Accordingly the defendant is discharged on the three charges he faces. 

 

Dated at Auckland this            day of September 2017 

 

 

 

D J Sharp 

District Court Judge 

 

                                                 
49 Enis v R CRI-2011-090-001309 DC Auckland 19 August 2011 Judge JP Gittos. 


