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[1] At around 11.30am on 14 February 2017 [the Constable] attended at [address 

deleted], Hastings to make enquiries as to the whereabouts of a person he wished to 

serve a warrant upon.   

[2] [The Constable] did not have a search warrant relating to [address deleted] nor 

did he have a warrant to arrest anyone believed to be at [address deleted].  He simply 

wished to make enquiries as to the possible whereabouts of the person subject to the 

warrant.  That person was not the defendant. 

[3] The property at [address deleted] was fully fenced.  On the street frontage to 

the property was a mesh fence some six foot high extending across the width of the 

property, apart from a space where there was a farm-type gate.  The gate was secured 



 

 

with a chain which was padlocked.  Access to the property was gained by [the 

Constable] through the hinged end of the gate, with that end being off the hinges and 

the gate open.  There is an issue as to whether or not that end of the gate was open 

when [the Constable] arrived or whether he had to lift the gate from its hinges to gain 

access to the property.   

[4] The house at the property had previously suffered fire damage at the front, so 

[the Constable] went to the back of the house.  No one responded to his knocking on 

the back door.  There was also a house bus parked at the rear of the property.  No one 

was in the house bus.   

[5] [The Constable] and his colleague saw two cannabis plants growing near the 

back door to the house.  He therefore searched the outside of the address and the inside 

pursuant to what he said was his authority under the Search and Surveillance Act 

2012.  Three to four large plants were located growing along the back fence to the 

property.  A number of smaller plants were also located growing on the property.  

Approximately 10 to 12 plants in total were located.   

[6] [The Constable], his colleague and a sergeant who was called to the address 

pulled the plants from the ground, placed them in exhibit bags and took them back to 

the Hastings Police Station.   

[7] [The Constable] left his business card in the door of the house bus asking the 

occupant to get in touch with him.   

[8] [The Constable] subsequently received a phone call from the defendant who 

advised that he would come to the police station to talk to the constable about the 

cannabis plants.  The defendant attended at the police station on 26 February 2017, 

admitted that the plants were his, that he had grown the plants from seeds of cannabis 

that he had for his personal use, and that he was growing the cannabis for his personal 

use.  

[9] The defendant has therefore admitted the elements of the charge against him, 

namely cultivation of cannabis.  No issue was taken with that admission in the course 



 

 

of the hearing.  Issue is taken by the defendant with [the Constable]’s entry on to the 

property and subsequent search locating the cannabis plants.  The issues for 

determination by the Court are: 

(a) Was the evidence of [the Constable] regarding discovery of the 

cannabis improperly obtained?  This involves a consideration of: 

(i) What right [the Constable] had to enter the property, and 

(ii) Whether or not such right had been revoked. 

(b) If the evidence was improperly obtained, should it otherwise be 

admitted for the purposes of the hearing? 

[10] If the evidence was improperly obtained and is excluded, then the police case 

against the defendant cannot succeed. 

The law 

[11] Section 21 New Zealand Bill of Rights Act 1990 (“NZBORA”) provides: 

(a) Everyone has the right to be secure against unreasonable search or 

seizure, whether of the person, property, or correspondence or 

otherwise.   

[12] The Search and Surveillance Act 2012 grants police officers authority to enter 

private property and conduct searches in various circumstances.  In this case the police 

had no warrant to enter and search the property.   

[13] A police officer, or any member of the public for that matter, has the ability to 

enter on to private property, and not be a trespasser, as long as one of the purposes for 

which the entry is made is to communicate with the occupier1.  Such entry is by virtue 

of an implied licence.   

                                                 
1 Tararo v R [2010] NZSC 157; [2012] 1 NZLR 145 at [11]. 



 

 

[14] Accordingly, the entry of a police officer on to a property without a warrant 

will be deemed lawful, provided the purpose is to communicate with the occupier. 

[15] However, the common law recognises that a land owner is entitled to deny or 

terminate the implied licence, either in advance of it being invoked or in the course of 

it being invoked2.  If the implied licence is revoked, then entry onto the property is 

unlawful.   

[16] A landowner may revoke the implied licence of entry in advance by such 

means as locking a gate or putting up a notice making it clear that members of the 

public are not permitted to enter3. 

[17] In R v Ratima4 the Court of Appeal held that a police officer who went to a 

property to make enquiries of the occupier became a trespasser at the time he climbed 

over a gate with a sign stating “No Entry – This Gate is Locked” and entered the 

property.  The Court of Appeal noted at [13] that while there was a car in the dwelling 

house carport, there was no sign of the occupier and no enquiry was made by way of 

calling out or making enquiry of neighbours.  The Court noted that such means of 

locating the occupier were not pursued.  The Court’s assessment was that the police 

officer’s business was relatively unimportant, there was no urgency, entry was to a 

dwelling house and the trespass was deliberate and in the face of revocation.  — 

[18] In Hawkes v Police5 the police attended a rural property where the front gate 

was made of wooden planks and was locked with a padlock and chain.  It was not clear 

whether it was possible to walk around the side of the gate and the officer could not 

remember whether he climbed over the gate or gained access by some other means.  

At [22] the Court stated: 

In a case like this it is unhelpful to speculate on the reason for an occupier’s 

decision to padlock gates.  Mr Hawkes’ message to visitors could not have 

been clearer.  The presence of two chains and locks, one at the gate across the 

pedestrian entranceway to the property and the other within the property at the 

roadway behind the shed are equivocal evidence that Mr Hawkes did not want 

third parties including police officers to enter his property or his shed. 

                                                 
2 Tararo at [12]. 
3 Tararo at [13]. 
4 R v Ratima (1991) 17 CRNZ 227(CA) at [11]. 
5 Hawkes v Police [2015] NZCA 49. 



 

 

[19] Section 30 Evidence Act 2006 deals with improperly obtained evidence and 

how the issue is to be addressed by the Court as follows: 

30  Improperly obtained evidence 

(1) This section applies to a criminal proceeding in which the prosecution 

offers or proposes to offer evidence if— 

 (a) the defendant or, if applicable, a co-defendant against whom 

the evidence is offered raises, on the basis of an evidential 

foundation, the issue of whether the evidence was improperly 

obtained and informs the prosecution of the grounds for 

raising the issue; or 

 (b) the Judge raises the issue of whether the evidence was 

improperly obtained and informs the prosecution of the 

grounds for raising the issue. 

(2) The Judge must— 

 (a) find, on the balance of probabilities, whether or not the 

evidence was improperly obtained; and 

 (b) if the Judge finds that the evidence has been improperly 

obtained, determine whether or not the exclusion of the 

evidence is proportionate to the impropriety by means of a 

balancing process that gives appropriate weight to the 

impropriety and takes proper account of the need for an 

effective and credible system of justice. 

(3) For the purposes of subsection (2), the court may, among any other 

matters, have regard to the following: 

 (a) the importance of any right breached by the impropriety and 

the seriousness of the intrusion on it: 

 (b) the nature of the impropriety, in particular, whether it was 

deliberate, reckless, or done in bad faith: 

 (c) the nature and quality of the improperly obtained evidence: 

 (d) the seriousness of the offence with which the defendant is 

charged: 

 (e) whether there were any other investigatory techniques not 

involving any breach of the rights that were known to be 

available but were not used: 

 (f) whether there are alternative remedies to exclusion of the 

evidence that can adequately provide redress to the defendant: 

 (g) whether the impropriety was necessary to avoid apprehended 

physical danger to the Police or others: 



 

 

 (h) whether there was any urgency in obtaining the improperly 

obtained evidence. 

(4) The Judge must exclude any improperly obtained evidence if, in 

accordance with subsection (2), the Judge determines that its 

exclusion is proportionate to the impropriety. 

(5) For the purposes of this section, evidence is improperly obtained if 

it is obtained— 

 (a) in consequence of a breach of any enactment or rule of law by 

a person to whom section 3 of the New Zealand Bill of Rights 

Act 1990 applies; or 

 (b) in consequence of a statement made by a defendant that is or 

would be inadmissible if it were offered in evidence by the 

prosecution; or 

 (c) unfairly. 

(6) Without limiting subsection (5)(c), in deciding whether a statement 

obtained by a member of the Police has been obtained unfairly for the 

purposes of that provision, the Judge must take into account 

guidelines set out in practice notes on that subject issued by the Chief 

Justice. 

[20] Section 30 therefore sets out a two stage test for the Court, namely: 

(a) The Judge must determine, on the balance of probabilities, whether or 

not the evidence is improperly obtained; and 

(b) If so, determine whether or not to exclude the evidence by undertaking 

the balance process set out in s 30(2)(b).  

Did [the Constable] have a right to enter the property? 

[21] [The Constable] had no search warrant allowing him to enter [address deleted], 

Hastings.  However, he went to the property with the intention of communicating with 

the occupier about the whereabouts of a third person.  Accordingly, he did have an 

implied licence to enter the property. 

[22] In his evidence in chief [the Constable] said that when he arrived at the 

property he pulled open the front gate, it not being locked.   

http://www.legislation.govt.nz/act/public/2006/0069/latest/link.aspx?id=DLM224799#DLM224799


 

 

[23] On re-examination [the Constable] initially said that he opened the gate off the 

latch and walked up the driveway.  He said there was no lock at the hinged end.  He 

then went on to say that he was not 100% sure if the hinges were on or off the gate 

when he entered the property.  Photographs taken by [the Constable] after the cannabis 

had been located show the gate open at the hinged end.   

[24] [the Constable] confirmed under cross-examination the fact that a gate was 

closed would not necessarily preclude him from entering a property.  He said if a gate 

was closed he would simply open it to gain access.  He confirmed that the police do 

not jump over gates unless there is some urgent reason to do so.   

[25] [Witness 1] was called by the defence to give evidence.  She said that her ex 

partner and their children lived at the address.  She said her ex partner was away from 

the property and he had asked her to look after it.  She made a point of checking the 

property every day as it had been burgled.  She said the gate was padlocked as the 

property was a hazard due to the fire that had taken place in the house.  She said the 

landlord wanted the property secure to ensure he was not prosecuted.  She would 

unlock the padlock and open the gate to gain access to the property and lock it when 

she left.  She said that on the morning of 14 February 2017 she had checked the 

property at around 8.30am.  She said the gate was padlocked shut and on it hinges 

when she left that morning. 

[26] Having regard to [Witness 1]’s evidence and the uncertainty in [the 

Constable]’s evidence, I find that [the Constable] did remove the gate from its hinges 

to gain access to the property.   

[27] I also find that the locking of the gate was intended to make it clear that any 

general right of the public, including the police, to enter the property had been revoked.  

The gate was secured specifically to avoid people going onto the property as a result 

of the damage to the house from the fire.  Even if there had been no such fire damage, 

the padlocking of the gate would have made it clear that people were not free to enter.  

The fact that the hinged end could easily be lifted off did not detract from this message.   



 

 

[28] The fact that there was no signage prohibiting entry is irrelevant.  The presence 

of the chain and padlock was unequivocal evidence that the occupier did not want third 

parties to enter the property. 

[29] Accordingly, any implied licence that [the Constable] had to enter the property 

was revoked and he was not lawfully on the property when he discovered the cannabis. 

Was the evidence regarding the cannabis properly obtained? 

[30] S 30(5) defines when evidence is improperly obtained.  This can include if it 

is obtained in consequence of a breach of any enactment or rule of law by a person to 

whom s 3 of the NZBORA applies.  This includes the police.  I find that the police 

have breached their revoked implied licence and, as a consequence s 21 NZBORA, 

when obtaining evidence against the defendant.   

[31] I therefore find that the evidence regarding the cannabis was improperly 

obtained.   

Should the evidence otherwise be admitted under Section 30(2)(b)? 

[32] S 30(2)(b) requires the Court to determine whether or not the exclusion of the 

evidence is proportionate to the impropriety involved in obtaining the evidence.  This 

involves balancing the impropriety against the need for an effective and credible 

system of justice.  In making this assessment the Court may have regard, among any 

other matters, to the following factors. 

The importance of the right breached and the seriousness of the intrusion on it 

[33] The prosecution has acknowledged the right to be free from unreasonable 

search and seizure is an important one, related to the expectation of privacy.  They also 

accept that an improper search of the defendant’s house is a serious breach of the right 

to be free from unreasonable search.  It is submitted in this case that [the Constable] 

simply walked onto the property through an unsecured gate and no search was 

conducted until he had the lawful authority to do so with warrantless powers.   



 

 

[34] The gate was not unsecured.  A clearly secured gate was lifted from its hinges 

to gain entry.  The fact the gate was not locked at the hinged end does not detract from 

the security conveyed by being chained and padlocked at the other end.   

[35] In Hamed v R6 the Court held that the exclusion of improperly obtained 

evidence would be more likely where there is a breach of the NZBORA, noting that 

s 21 is of considerable importance reflecting the values of property, personal freedom, 

privacy and dignity.   

[36] Residential property has the highest expectation of privacy attached to it7.  

Whilst the inside of a house will attract the highest expectation of privacy, an unlawful 

intrusion into a garden is still serious.  The assessment is an objective one and may be 

influenced by other factors such as signs or gates revoking an implied licence. 

[37] I consider the right breached to be an extremely important one and 

consequently, the intrusion on it to be very serious.  

The nature of the impropriety, in particular whether it was deliberate or reckless or 

done in bad faith 

[38] Whilst [the Constable]’s attendance at the property was in good faith, his 

decision to enter the secure property was to deliberately ignore the obvious security.  

Once [the Constable] found the property secure with a chained and padlocked gate 

there was no reason in the circumstances of his attendance there for him to enter.  

However, I do not believe [the Constable] acted in bad faith in entering the property.  

It could probably best be described as “misguided”. 

[39] Given that [the Constable] was not even expecting to locate the person who he 

wished to serve the summons on at the property, I consider the nature of the 

impropriety to be moderate to serious.   

The nature and quality of the improperly obtained evidence 

                                                 
6 Hamed v R [2011] NZSC 101; [2012] 2 NZLR 305 at [191]. 
7 R v Williams [2007] 3 NZLR 207(CA). 



 

 

[40] The evidence regarding the cannabis and subsequent admission by the 

defendant is reliable, probative and highly crucial to the prosecution’s case.  The 

Supreme Court in Hamed at [201] accepted that if improperly obtained evidence is 

reliable and probative evidence of guilt, then that favours admissibility.   

The seriousness of the offence 

[41] The Court of Appeal in Underwood v R8 held that its earlier assessment9 that a 

crime is serious if it has a starting point in the vicinity of four years or more 

imprisonment should no longer be used when assessing seriousness.  The Court went 

on to list several points regarding seriousness when making an assessment under s 30: 

(a) It should be treated, like other criteria under s 30(3), as an evaluative 

consideration; 

(b) Penalty need not be used to gauge seriousness, although Judges may 

sometimes find it appropriate; 

(c) The assessment requires a long term perspective of the administration 

of justice, in which trials generally should be conducted on their merits 

but systemic integrity is paramount.  Seriousness cannot take primacy 

over other considerations; 

(d) Seriousness does not justify admission where the breach of rights 

causes an unfair trial; 

(e) A grave breach of an important right may justify exclusion although the 

evidence would not result in an unfair trial; 

(f) Where seriousness of the offence counts, an explanation is required 

where seriousness depends on the facts and may tip the balance.   

                                                 
8 Underwood v R [2016] 312 at [48]–[49]. 
9 In R v Williams [2007] 3NZLR 207. 



 

 

[42] In this case, whilst the charge carries a maximum penalty of seven years 

imprisonment, only a few cannabis plants were found and there was no evidence of 

commerciality or sophistication.  The defendant acknowledged that he grew the plants 

from seeds he owned personally and that the cannabis was for his own personal use.  

I accept the submission of Mr Willis that the offending falls within category one of R 

v Terewi10 and would likely be dealt with by way of a non-custodial sentence. 

[43] I assess the seriousness of the offending as being towards the low level.   

Whether there were any other investigatory techniques not involving any breach of the 

rights that were known to be available but were not used 

[44] None were available. 

Whether there are alternative remedies to exclusion of the evidence that can 

adequately provide redress to the defendant 

[45] None are available. 

Whether there was any urgency in obtaining the improperly obtained evidence 

[46] It was put to [the Constable] that he could have obtained a search warrant for 

the property.  His response was that this would have involved one officer having to 

remain at the property whilst the second officer went to obtain a warrant.  This would 

have involved potential risk for the officer who remained.  However, a third officer 

was called to the scene to assist with the removal of the cannabis.  It was therefore 

possible for two officers to remain.  They could have remained parked outside in their 

police car without having to confront anyone at the property.  The size of the plants 

would have made it difficult for anyone returning to the property to dispose of them 

before a warrant was obtained.   

                                                 
10 R v Terewi [1999] 3 NZLR 62 at [4]. 



 

 

[47] In any event, it is likely that the obtaining of a warrant would not necessarily 

have assisted the police as the location of the cannabis was still as a result of a breach 

of s 21 of NZBORA. 

The balancing process 

[48] Whilst there was no bad faith involved in entering the property, the breach of 

s 21 was significant.  Given that the level of offending alleged on the part of the 

defendant was at the lower end of the offence for which he was charged I consider the 

exclusion of the evidence is proportionate to the impropriety.  Accordingly, the 

evidence of [the Constable] following his entry to the property, and the admission of 

the defendant as a result of [the Constable]’s search, is inadmissible.   

[49] The balance of the evidence does not establish the charge, which is therefore 

dismissed.   

 

 

M A Courtney 

District Court Judge 


