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[1] Mark Patrick O’Regan faces three charges which have been heard together by 

consent.  They were charges of assault under the Summary Offences Act 1981; there 

are two of those, and a third charge under the Summary Offences Act of disorderly 

behaviour.  All matters are alleged to have occurred on 27 January this year, and there 

are different complainants in the two assault charges.  The complainant is 

[complainant 1] on CRN 0439 and [complainant 2] under CRN 0440. 

[2] I remind myself that the onus of proving the essential elements of all the 

charges rests with the prosecution and the standard of proof is proof beyond reasonable 

doubt in respect of each element of those offences.  The defendant is not required to 

prove he is innocent of any charge; he carries no onus of proof, and although he gave 



 

 

evidence in the case he was not required to do that, undertakes no requirement to prove 

he is innocent, and does not carry a burden of proof in respect of the charge. 

[3] The issue in relation to the assault charges is whether the contact which is 

admitted between the defendant and the complainants was deliberate or accidental.  I 

summarise the evidence as follows, starting with the prosecution case. 

[4] The first witness was [witness 1].  She said on the date she, at about 9.20 am, 

she was walking in an area of Wellington near Stewart Dawson’s Corner and near the 

Majestic Centre in Willis Street.  She observed a lady who appeared to be exhibiting 

signs of shock and anger.  She saw a man nearby and she drew some association 

between the two, although she had not seen any contact between the man and the 

woman.  She said she was about 15 to 20 feet behind the man and she thought that he 

might intervene but thought better of that in the interests of her own safety.  She 

described the man’s behaviour as odd.  She said he went into a pharmacy but came out 

again and by then she had passed him and was in front of him.  She wanted to follow 

him, so she moved to the side of the footpath, and he passed her, and she then followed 

behind him.  She observed him, she said, shouldering various pedestrians on the 

footpath.  She went back past him and then again proceeded to follow him and she 

said he continued to do what she had described but, instead of just shouldering people, 

he began to use his elbow.  He did this to a succession of people. 

[5] She observed that he did this to a particular woman to whom she spoke.  The 

witness said to the woman what she had seen and the woman said that she had been 

hurt and was shocked by what had happened to her.  Both women saw two police 

officers across the road, and went across and spoke to them.  One of them followed 

the man and finally stopped him.  [Witness 1] said that probably the man she observed 

shouldered five or six people over a five minute period.  She formed the view that his 

actions were deliberate and not accidental.  She said that his balance did not seem to 

be an issue from what she could see, and in cross-examination said that he had veered 

into the path of on-comers.  Some had avoided him by moving aside; some had not.   



 

 

[6] When asked if she had seen him apologise to anyone she said no, that he had 

not, and he did not seem to acknowledge any of the people he had collided with on the 

footpath. 

[7] It was put to her that what she saw might have been accidental contacts.  She 

denied that.  She said that she observed what she had seen and believed they were 

deliberate contacts.  She thought this firstly because no apologies were offered by the 

defendant who it was that she had seen, but she thought his actions were deliberate 

because he was veering into people.  She did not think that the people he collided with 

appeared to be walking into him.  There were too many incidents for that.  She said 

his actions were very repetitive.  I formed the impression that [witness 1] was a careful 

witness. 

[8] The second witness was the complainant [complainant 2].  She said she was 

walking on Willis Street at about 9.30 am, having walked there from Cuba Street.  She 

was walking towards the Majestic Centre, her purpose being to go into the centre.  She 

was veering to her left.  She observed someone approaching her on her left and she 

decided to go past this man by moving to her right.  As they came alongside each other 

she said an elbow hit her on her breast.  She was shocked and sore afterwards.   

[9] A lady approached her and spoke to her.  This must have been the previous 

witness, [witness 1].  She and [witness 1] went across the road to speak to police 

officers who were there and she pointed out the man that had collided with her.  She 

observed that the police officer followed the defendant and approached him.  She said 

she never lost sight of the person that had collided with her by the time she spoke to 

the police.   

[10] She described as being hit with an elbow that was “winging” out to the side, 

which she demonstrated in Court, and it hit her into her breast.  She said that the blow 

left her breathless, and about one and a half hours later she was still sore in the area.  

She said before the elbow connected with her, she tried to avoid contact with the man 

as it seemed to her that he was not going to move.  It was put to her that what had 

happened was accidental but she would not accept that.  She said it was a deliberate 

movement on the defendant’s part.  She was a firm witness.  Incidentally, it was put to 



 

 

her in cross-examination that the defendant had bumped into her.  She reacted to that 

saying what happened was not a bump; she was elbowed in the breast deliberately. 

[11] The third witness was [complaint 1], the other complainant.  She said that on 

the day she was walking on the footpath in Willis Street, she was walking to her work 

and on the far left hand side of the pavement a man with his head down was coming.  

She moved onto the right-hand side and in the witness’ words, he “smashed into” her 

left hand shoulder and almost knocked her off her feet.  She did not fall but nearly did.  

She said the contact was quite forceful.  There was room, she said, for each of them to 

pass each other without collision or contact, and she saw a police officer running up.  

Incidentally, she and the police officer knew each other and she said the police officer 

said to her, “I saw that, [complainant 1], I’ll talk to you later,” and then went on to 

pursue the defendant.  She said that in her view the contact between her and the 

defendant was deliberate on his part. 

[12] Asked if the foot conditions on Willis Street were busy at the time she said they 

were not, and that she had deliberately moved over to give the man room to pass her.  

In her words he, “firmly barged” his left-hand shoulder into her left-hand shoulder and 

did not apologise.  She knew it was a deliberate act on his part, she said, as soon as it 

happened because he had ample and alternative room to go past here, and she said that 

the defendant had covered a lot of ground to effect contact with her.  She struck me as 

a careful and firm witness. 

[13] The fourth prosecution witness was the officer in charge of the case, [the 

Sergeant] .  He was a constable working in Wellington at the time of this incident and 

at 9.30 am was on Willis Street with a partner who was dealing with another matter.  

He saw two women approaching and they advised him it was something which had 

happened in Willis Street.  They pointed the defendant out to him who was across the 

road.  He said he followed the defendant about 10 metres behind and trying to catch 

up to him by walking rapidly.  He said the footpath at the time was very empty.  He 

said he saw a lady approaching.  He said he saw the defendant approach her but with 

room to pass and he said, described the man as veering across the footpath, putting his 

elbow out and striking her, and he said that he observed the blow knocked the woman 



 

 

off balance.  He said he stopped the defendant and talked to him and asked a series of 

questions and recorded the questions and answers in his notebook. 

[14] When he spoke to him the defendant denied assaulting anyone.  He complained 

that people had walked into him without looking.  He denied striking the last witness, 

he denied striking anyone with his elbow.  He was arrested and returned to the 

Wellington Police Station.  Later he and the sergeant spoke again and after various to 

and fro movements there is another question and answer interview recorded in the 

notebook in which the defendant said any contact between him and any other foot 

pedestrian was accidental and that he had apologised for what had happened.  He said 

any other assertion was a lie, and that he, referring to the sergeant, knew the 

complainant, referring to [complainant 1]. 

[15] The defendant gave evidence himself, although as I have said he was not 

obliged to do so and does not take on an onus of proof by having done so.  The 

defendant said he had begun his day at the railway station and was walking to 

Aro Street between nine and 9.30 am.  He said he had things on his mind that morning 

and had received a bad health diagnosis.  He thought the footpath was very busy and 

that between the railway station and Aro Street he might have passed hundreds or 

thousands of people on the footpath, but specifically with reference to Willis Street he 

said it was very busy, he had to dodge people who were walking on the footpath.  He 

said other people were being inconsiderate of him.  They were walking into him, 

crossing in front of him, and generally being rude. 

[16] As he walked up Willis Street he said he saw a group of 10 to 15 people 

walking in a group.  They had walked into him.  He described it as, “like a mob 

sweeping down the footpath”.  He said he had been in the centre of the footpath.  “The 

mob” as he described them hit him with their shoulders.  He said he did not say 

anything at this but just kept walking.  He crossed the road and walked into an area 

where there were not so many people and which was much quieter than where he had 

seen the mob of people. 

[17] He said that neither he nor [complainant 1] made room for each other, and as 

a result they collided.  He said he did not say anything and was then subsequently 



 

 

approached by the sergeant and denied assaulting anyone.  He said in regard to his 

behaviour that day he was ashamed of what had happened.  He said he wanted to get 

through life without hassles and arguments, and he felt in hindsight that he should have 

stepped aside, but he said the contacts between him and the other footpath users were 

accidental and he had not used his elbows. 

[18] When he was cross-examined he added a little bit to the claim that arose out of 

the fact that the sergeant and [complainant 1] knew each other and in fact claimed a 

conspiracy between them to lie about him. 

[19] Where there is conflict between the prosecution and defence evidence I prefer 

and accept the prosecution evidence because the overwhelming weight of the 

prosecution evidence from the complainants and the two eyewitnesses is that the 

contact which is admitted was deliberate and not accidental. 

[20] Secondly, the defendant alleges a conspiracy of lies between [the Sergeant] and 

[complainant 1], based on their former slight acquaintance with each other.  This is a 

fantastic claim and I reject it entirely because the defendant had already been arrested 

by the sergeant before he spoke further to [complainant 1].  Secondly the other 

complaints and other eyewitnesses are all strangers to each other, and the alleged 

conspirators, the sergeant and [complainant 1], would have had to have been in the 

conspiracy, and thirdly because there was no time to create a conspiracy and concoct 

and dovetail versions of events for that purpose.  

[21] I find the assault charges to be proved. 

[22] I dismiss the Summary Offences Act charge of disorderly behaviour.  Although 

prosecution counsel described the circumstances in which that charge was laid 

carefully, I think overall it is slightly duplicitous of the whole situation.  So I find the 

two assault charges proved but the disorderly behaviour charge is dismissed. 

 

 



 

 

 

P J Butler 

District Court Judge 


